








FEDERAL CHARTERS TO SAVE FREE ENTERPRISE 


JoserpH C. O’MAHONEY 


John Marshall was no Jacobin. During the early days of our country 
he was the most effective exponent, next to Hamilton, of the idea of a 
powerful if not a big central government. 


It was Jefferson who was called the Jacobin. He believed that the 
people should be as free as possible from the authority of central politi- 
cal power. Hamilton argued in the Washington Cabinet that the Fed- 
eral Government had the authority under the Constitution to charter 
corporations. He wanted a United States Bank. Jefferson argued 
against him because he was fearful that if the central government 
issued charters it would presently be creating private monopolies. He 
wanted the people to be economically as well as politically free. That’s 
why he was called a Jacobin.' 


CENTRAL GOVERNMENT, SHIELD OF THE PEOPLE 


Now we have the paradox that the central government, the authority 
of which was powerfully supported by the decisions of Marshall, is the 
only effective shield of the people from monopolies created by the 
states which Jefferson thought to be the dependable defenders of the 
people. Marshall laid the judicial basis for the power and authority 
of the Federal Government in the economic field in his famous decision 
in Gibbons v. Ogden when he said: 


The genius and character of the whole government seem to be, 
that its action is to be applied to all the external concerns of the 
nation, and to those internal concerns which affect the states gen- 
erally; but not to those which are completely within a parti 
state, which do not affect other states, and with which it is not 
necessary to interfere, for the purpose of executing some of the 
powers of the government. 


In this case he upheld the right of Congress to regulate commerce 
between New York and New Jersey under the Navigation Act, en- 
acted by the First Congress even as against a monopoly granted by 





‘For the text of the Jefferson opinion see Opinion Against the Constitutionality of « 
National Bank, THe WnritiNcs oF THOMAS JEFFERSON, Ed. H. E. Bergh, Vol. III (Wash- 
ington, 1907). For the text of the Hamilton opinion see On the Constitutionality of a 
National Bank, THE Works oF ALEXANDER Hamixton, Ed. J. C. Hamilton, Vol. I (New 
York, 1810). These opinions were submitted to President Washington in 1791. 

*9 Wheaton 1, *195 (1824). 
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the Legislature of the State of New York. One of the contentions made 
in that case against the validity of the Navigation Act was that com- 
merce did not include the transportation of passengers on a ferry boat. 
This was the first of a thousand clever arguments which have been 
made by business interests ever since to limit the authority of Congress 
under the commerce clause, but Marshall made it clear in his famous 
decision that the words of the Constitution “comprehend every species 
of commercial intercourse” save that which is so “completely within a 
particular state” that they “do not affect other states.”* 


Thus as the trade and commerce of the people of the United States 
spread across state boundaries, the power of the Federal Govern- 
ment also grew. The Navigation Act was followed by scores of other 
acts exercising the plenary power of the Congress to regulate that 
commerce which affects the people in more states than one. For a 
long time it was believed that mere production in a state was not within 
the commerce power of Congress. Gradually, however, it began to be 
clear that production within a single state for use in other states could 
affect those other states and their people.* Changing conditions brought 
changes in the application of the law. Philander C. Knox, a distinguished 
and able lawyer, who became Attorney General in the Cabinet of Presi- 
dent Theodore Roosevelt and afterwards a Senator from Pennsylvania, 
argued powerfully that industrial production within a state must nec- 
essarily fall within the commerce clause when it affects other states. 
So again, for Knox was a Republican, a statesman who could not be 
called either a Jacobin, or a Socialist, or even a New Dealer, supported 
the very theory of the Federal commerce power upon which so many 
laws of the Roosevelt administration were based. 


Concress CLINGs TO DEAD Past 


Thus the paradox pursues us. Its most striking aspect in our time is 
to be found in the fact that, although no serious argument is made 
against the all-inclusive nature of the power of Congress to regulate 
commerce, the Congress still clings to the dead past by refusing to 
take the necessary step to define the powers and responsibilities of 
the corporate agencies which carry on the commerce everybody 
recognizes Congress has the power to regulate. Because it has failed 
to define these powers and responsibilities it has surrendered a sub- 
stantial part of its inherent power to private monoplies which have 
been growing apace under charters issued by the states; charters which 





* Ibid. at 7, 8. 

“National Labor Relations Board v. Jones and Laughlin Steel Corp., 301 U. S. 1 (1937); 
United States v. Darby, 312 U. S. 100 (1941). 

536 Conc. Rec. 414-415 (1901). 
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create gigantic corporate units to operate in the very field of national 
and international commerce, jurisdiction over which was specifically 
taken away from the states. The result has been that we have both 
Big Business and Big Government. The people in the states and 
throughout the United States are becoming more and more subject 
economically to the decisions of private managers, while to offset 
this development Congress creates a multiplicity of Federal boards, 
commissions and corporations which also tend to exercise managerial 
authority. Having no power with their instrumentalities of local and 
state government to regulate interstate and foreign commerce, the 
people have been losing economic freedom. Private corporations 
created by the states have been privately regulating commerce, and 
because of the resultant growth of Big Government even the political 
freedom of the people is threatened. 


STATE-CHARTERED FEDERAL CORPORATIONS 


Long ago at the turn of the century, a talented newspaperman, 
Finley Peter Dunne, created a good humored philosopher by the name 
of Mr. Dooley, whose wit and wisdom were quoted throughout the 
country. One of his most acute observations was made during the 
debates about the control of the trusts, when he declared that if the 
Federal Government wanted to have the real power to control the 
trusts it ought to get itself incorporated under the New Jersey law. 
Finley Peter Dunne died and went to his reward without ever knowing 
how really accurate were the words he put into Mr. Dooley’s mouth. 
Not New Jersey but Delaware was the creator of Federal corporations 
established for the sole purpose of carrying out policies the Congress 
wanted the Federal Government to make effective. Agents of the 
Federal Government went to the capital of that state to secure charters 
for government corporations! 


Believe it or not, the “principal office or place of business” of the 
federal corporation known as the “Institute of Inter-American Affairs” 
was located by its charter in the State of Delaware at "100 West 10th 
Street in the City of Wilmington”. The charter of this federal corpora- 
tion recited that “the name and address of its resident agent” was The 
Corporate Trust Company at the same Wilmington address. The 
Corporate Trust Company and the office at 100 West 10th Street have 
become famous throughout the country, for this is the same private 
corporation that represents many of the largest interstate businesses 
of the nation. The incorporator, Nelson A. Rockefeller, grandson of 
the founder of Standard Oil, and Messrs. John C. McClintock and 
John E. Lockwood, all gave their addresses as Washington, D. C. This 
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institute performed a very valuable service during the war, and I cite 
it here without the slightest intention of criticizing its work, but only 
to point out the anomalous situation under which the Government 
of the United States, for the national purpose, sought charters from a 
state which under the Constitution, has no power whatsoever in the 
field of foreign relations or interstate commerce. 


There were so many of these state incorporated federal businesses 
back in 1945 that the 79th Congress passed Public Law No. 248 in the 
First Session providing Congressional supervision of their fiscal oper- 
ations. Congress, in this statute, did not abolish these corporations. 
The country needs the Home Loan Banks, the Production Credit 
Corporation, the Federal Housing Administration, the Crop Insur- 
ance Corporation, the Commodity Credit Corporation, the Federal 
Deposit Insurance Corporation, the Federal Reserve Banks, the 
Federal Land Banks, and others too numerous to mention. Not all of 
them, by any means, were chartered under state law, and I refer to 
them now only to illustrate the primary fact that the corporation has 
become an essential instrument by which modern trade and commerce 
can be most effectively carried on. Just as it was not necessary to 
abolish state-created government corporations in order to provide a 
Federal rule for their operation, so it is not necessary to abolish state- 
created private corporations in order to establish a rule of responsibility 
for them when they operate in the national field. 


PEOPLE ARE SOURCE OF CORPORATE POWER 


Private corporations chartered by the several states to engage in inter- 
state and foreign commerce should no more be a law unto themselves 
than the Federal corporations, even when chartered by the states. 
Corporations are instruments of commerce and they should be subject 
to specific regulation by the government which has jurisdiction over 
the field of commerce in which they engage. I know of no better 
statement of this principle than that which is contained in the Consti- 
tution of my own state, Wyoming. There it is written down:® 

All powers and franchises of corporations are derived from the 

people, and are granted by their agent, the Government, for the 

public good and general welfare, and the right and duty of the 

State to control and regulate them for these purposes is hereby 

declared. 

That is an incontrovertible principle. It applies to the Federal Govern- 
ment as well as to the State government. It is the right and duty of 
the Federal Government to control and regulate all the powers and 





* Wyo. Const. Art. X, § 2. 
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franchises of corporations which carry on commerce among the states, 
and with foreign nations. If the Congress does not do this it will not 
be done because the states have no authority over the subject matter. 
As the state government is the agent of the people of the state so the 
Federal Government is the agent of all of the people of the United 
States, and it is neglecting its plain duty toward those people when it 
permits private corporations to obtain from the states unlimited powers 
in the field of commerce which was committed to its care by the Con- 
stitution of the United States. It is not as though the danger to the 
national economy was not foreseen. President Grover Cleveland, in 
his message to Congress on December 3, 1888, declared: 


The gulf between employers and the employed is constantly widen- 
ing and classes are rapidly forming, one comprising the very rich 
and powerful, while in another are found the toiling poor. As 
we view the achievements of aggregated capital, we discover the 
existence of trusts, combinations, and monopolies, while the citizen 
is struggling far in the rear or is trampled to death beneath an 
iron heel. Corporations which should be the carefully restrained 
creatures of the law and the servants of the people are fast becom- 
ing the people’s masters. 


President William Howard Taft had his Attorney General, George 
W. Wickersham, prepare a Federal Incorporation Law, and had it sent 
to the Congress to be introduced by the then chairman of the Judiciary 
Committee, member of the Senate from Wyoming, Honorable Clar- 
ence D. Clark. Mr. Wickersham, a Republican, corresponding with 
Senator John Sharp Williams, a Democrat, about the problem of corp- 
orate abuses in March 1912, wrote to the latter saying:® 


I have, as you know, thought, and frequently expressed the con- 
viction that the Federal Government should deal affirmatively, 
as well as negatively, with the subject, by providing a scheme of 
Federal incorporation. 


President Taft’s bill was not enacted, nor did Senator John Sharp 
Williams succeed. Their general views, however, were entertained by 
other great statesmen, including President Woodrow Wilson who, on 
August 8, 1919, in a special address to Congress declared:° 


We should formulate a law requiring a Federal license of all cor- 
porations engaged in interstate commerce and embodying in the 
license, or in the conditions under which it is to be issued, specific 
regulations designed to secure competitive selling and prevent un- 
conscionable profits in the methods of marketing. Such a law 





+20 Conc. Rec. 2 (1888). 
, HEARINGS BEFoRE JuDICIARY COMMITTEE ON S. 10, 75th Cong., Ist Sess. (1937). 
58 Conc. Rec. 3720 (1919). 
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would afford a welcome opportunity to effect other much-needed 
reforms in the business of interstate shipments and in the methods 
of corporations which are engaged in it. 


Cause oF Bic GOVERNMENT 


The reform was never enacted. Again we encounter the paradox. 
Failure of Congress to act resulted from the fear of members that to 
enact a Federal Incorporation law would be to expand the power of the 
Federal Government! But expansion came nevertheless. There were 
101 Federal business corporations in 1945 when Congress enacted the 
law “to provide for financial control of government corporations.” There 
are far more Federal boards and commissions in 1949 than there were in 
1919 when Woodrow Wilson asked for legislation, or in 1911 when 
President Taft asked for Federal incorporation. Big Government at 
Washington grows because of the failure of Congress to enact the 
reform. Now, it is plain to be seen that continued failure will result 
only in promoting the development of the authoritarian state. 


Dr. A. D. H. Kaplan of the Brookings Institution, who recently pub- 
lished a book on little business for the Committee on Economic Develop- 
ment, an organization of private businessmen, cited some startling statis- 
tics which prove how right Grover Cleveland was. His figures show that 
of about 3% million business enterprises in the United States only 
29,000, that is to say one-eighth of one per cent, employ about 52% of 
the workers. The concentration of employment is even more striking, 
for the largest 4,900 corporations out of 3% million actually employ 40% 
of all workers.'° Thus do we create the proletariat by permitting the 
states to issue grants of unlimited power to the private groups which 
carry on the national business upon which all the people depend. 


An analysis of the monster corporations which employ so large a 
segment of all our industrial workers shows that they are not only what 
Woodrow Wilson once called them, namely “economic states,” but that 
they are in fact collectivist economic states, for they are owned by one 
group and managed by another. The word management has come 
into our dictionary of modern commerce because the’ growth of the 
modern corporations has established a new economic order. The 
characteristic business of our time is not carried on by those who are 
the owners and managers of their own private businesses. It is carried 
on by managerial employees of huge corporate units, most of the 
stockholders of which own so few shares that they exercise no control 
of any kind over the business. 





*° KapLAN, SMALL Business, ITs PLACE AND ProBLeMs. (New York: McGraw-Hill, 1948). 
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United States Steel, for example, has about 244,000 stockholders, but 
one-half of this number own less than 14 shares each. This is charac- 
teristic of the modern corporate giants which carry on the national 
and international commerce upon which our whole population depends. 


The little businessman, when he hears of some proposal for the 
regulation of these corporate giants, is asked to believe that legislation 
which would regulate them would injure him. He sometimes does 
not recognize the fact that he is utterly different from the collectivist 
modern corporation with its tens of thousands of voiceless stockholders, 
and its handful of managerial experts whose decisions affect commerce 
not only in every state and territory of the United States but often 
throughout the world. He owns and operate his own business. He is 
altogether different from the great organization which can and does 
affiliate with an international cartel exercising frequently the very pow- 
ers of government. As I pointed out in the Final Report of the Special 
Committee Investigating Petroleum Resources:'! 


The Socony-Vacuum Oil Co., Standard Oil Co. of California, Stand- 
ard Oil Co. of New Jersey, and the Texas Co.—the four participants 
in the projected venture by which Saudi-Arabian oil is to be made 
available for distribution under a single managerial policy had a 
total of 470,752 stockholders as of December 31, 1945. course, 
this total includes numerous duplications, but it still is correct to 
say that these four companies have a larger number of stockholders 
in the aggregate than all but a few municipalities in the United 
States have inhabitants; indeed, a greater number than the popu- 
lation of some of the states of the Union. 

I do not wish to be misunderstood as challenging the good faith or 
the patriotism of the managers of corporations of this character, but I 
say that such a corporate organization so obviously engaged in foreign 
commerce should not be chartered exclusively under state law. Neither 
New York nor California, neither New Jersey nor Texas can exercise 
the slightest authority over our relations with the Middle East, and with 
the states which surround this great reservoir of petroleum. The United 
States Government must do that. Yet the activities of these state-created 
corporations, the powers that they exercise, the contracts that they 
make, all intimately affect the lives and prosperity of all of the people 
of the United States who, under present law, exercise no authority over 
the form and nature of their charters. 


Monopo.Ly A FOREIGN IDEOLOGY 


It is often charged that we are in danger here of adopting foreign 
ideologies. This argument has frequently been raised against the legis- 





* Sen. Rep. No. 9, 80TH CONG., Ist SESS. 33 (1947). 
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lative programs of the Roosevelt and Truman administrations. Yet 
the fact is that the only foreign ideology which has made any progress 
in the United States has been that of the private monopoly. Combina- 
tions in restraint of trade have never been any part of the American 
way of life. They have been the almost invariable rule of European 
nations, and American corporate leaders doing business in foreign 
nations have on occasion testified in Congressional hearings that they 
must engage in monopolistic enterprise abroad or else go out of 
business. Mr. Laurence B. Levi, in charge of foreign operations for the 
Socony-Vacuum Oil Company declared:!* 


The one inescapable fact is that American companies, if they are 
to continue to carry on business abroad, must be in a position to 
meet, in each particular country, the conditions existing there. In 
other words, an American concern desiring to carry on business 
in those areas must ‘do as the Romans do’ or suffer the conse- 
quences. 


Again in the same hearings he said:'* 


Monopolies and closed economies are unsound, and we are opposed 
to them. Nevertheless, the trade agreements in foreign countries 
regulating their domestic marketing, where conditions may differ 
from ours, are considered by many governments as meeting the 
needs of their national economies. There is no doubt that several 
foreign-owned oil companies stand willing and able to take the 
place of any American company which does not participate in these 
agreements. 


Abraham Lincoln once said that this nation could not endure half 
slave and half free. It can be no different in the field of modern com- 
merce. Our great organizations cannot be monopolistic in one area 
and competitive in another. The habits of monopolistic management 
which are learned in foreign countries are difficult to shake off in 
domestic commerce. The members of an international cartel to re- 
strain commerce and suppress competition become the followers of a 
foreign ideology which is utterly hostile to the American ideal of free 
competitive enterprise. ; 


We must choose now. We shall either go down the road of controlled 
enterprise or the road of free enterprise. We cannot hope to preserve 
the latter if we continue to permit the exercise by state corporations 
of unrestrained power to control enterprise. 





™* Hearincs BEFORE SUBCOMMITTEE OF THE COMMITTEE OF THE JUDICIARY OF THE 
SENATE AND THE SPECIAL COMMITTEE INVESTIGATING PETROLEUM Resources ON S&S. 11, 
79th Cong., Ist Sess. 165-166 (1945). 
Id. at 164. 
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CORPORATION STANDARDS ESSENTIAL 


The nations of Europe when they were free—England, France, Ger- 
many, and Italy—did not control monopoly. They did not prescribe a 
rule of responsibility for economic organizations. So a handful of 
private groups took over the management of the economic scene. The 
result was the rise of dictatorship. If we would avoid the danger of 
dictatorship we must first make up our minds that the present appalling 
trend toward economic concentration shall not be permitted to continue. 
The way to prevent it is not to adopt the European ideology of the 
authoritarian state but to reassert once more our devotion to the Ameri- 
can ideology of really free competitive enterprise. To achieve this end 
it is not necessary to expand the discretionary power of government. 
It is only necessary to recognize the fact that the modern corporation 
is an instrument of interstate and foreign commerce and as such should 
receive its power and authority from the only government which has 
the power to regulate that commerce, namely the Federal Government. 


I have never thought that the states should be denied the power to 
create corporations, and the bill which I have introduced in every 
Congress since first I introduced-it with the late Senator William E. 
Borah of Idaho, is designed only to fix standards of power and responsi- 
bility to which every corporation desiring to carry on interstate and 
foreign commerce should adhere. These standards‘should be designed 
to prevent monopolistic practices by taking away from the corporate 
instruments of commerce the corporate power to perform the acts which 
make possible both monopoly and excessive concentration of economic 
power. 


This will not destroy Big Business. It will not promote Big Govern- 
ment. It will make unnecessary the expansion of the discretionary 
powers of Government and will set business organization free from the 
danger of arbitrary control. A national charter system would be a 
restoration of a fundamental American system. It would stop the trend 
toward the authoritarian state. It would open the door of opportunity 
to the masses of our people. It would enable us here in the United 
States to stabilize a free economy and it would make it possible for the 
people of America to stop Communism by raising the standard of living 
of the people of America to a high and stable “_— which all the peoples 
of the world would want to copy. 











LEGAL SERVICE OFFICES FOR PERSONS 
OF MODERATE MEANS 


REGINALD HEBER SMITH” 


The creation of adequate facilities which will assure competent legal 
advice and assistance to the millions of persons of moderate means has 
emerged as one of the greatest post-war problems confronting the 
organized bar. 


Before attempting to describe how these legal service facilities could 
be constructed and maintained, it is illuminating to summarize the 
four entirely separate factors which have, in combination, pushed 
this problem into the foreground. 


The four factors are: 


(1) The request by the Legal Assistance Officers of the Army and 
the Navy for cooperation by the civilian bar in handling cases 
for soldiers and sailors; 


(2) The mounting pressure from persons of moderate means for 
more adequate facilities to serve their need for legal advice 
and assistance; 


(3) The desirability of supplementing the education given in law 
schools by practical training so that persons, on their admis- 
sion to the bar, may in fact be duly qualified to practice law; 


(4) The necessity for prompt action by the organized bar to 
meet on demand so that the government may not 
feel forced to take action in the direction of socializing the 


profession. 


At the outset, it is desirable for us to define our terms in order to 
avoid the confusions that exist in the literature on the subject and, thus, 
to promote straight thinking. 


I. Dermrrions: STANDARD TERMS SUGGESTED 


The phrases “low-cost legal service bureaus,” “neighborhood law 
offices,” “legal clinics,” “lawyers’ reference plans,” “lawyers’ referral 





* Reginald Heber Smith is currently the Director of the Survey of the Legal Profession 
which is being conducted under the auspices of the American Bar Association. An 
abridged version of part of this article appeared in the Journal of the American 
Judicature Society, August, 1947. 
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systems” are often used as if they were synonymous and in interchange- 
able. 


We need terms that will be acceptable in public usage and become 
as clear in meaning as “legal aid.” The entire bar and the whole public 
know that “legal aid” means an office organized and maintained for the 
express purpose of giving legal advice and assistance to poor persons 
who cannot pay fees. “Legal aid” has become so standard a term that 
courts will enjoin its misuse by unauthorized or self-seeking persons. 


Applying the test of function, it is plain that we are dealing with two 
distinct projects. 


A. Lawyers’ Reference Plan 


The lawyers’ reference (or referral) plan (or system) is “an agency 
whereby the general public can “be referred to competent and reliable 
lawyers who, for a fixed moderate fee, would be willing to give a 
consultation on a legal problem and then render additional legal service 
for a moderate fee if further legal service seemed desirable and neces- 

That excellent definition comes from the address by William Dean 
Embree before the National Association of Legal Aid Organizations 
in October 1946. How easy it has been for the public, and the bar 
itself, to become confused is illustrated by the fact that Mr. Embree 
spoke as “Chairman, Joint Committee on Low Cost Legal Service of 
the Association of the Bar of the City of New York and the New York 
County Lawyers’ Association.” 


Lawyers’ Reference Plan seems the simplest possible phrase to 
describe this first objective.- Its connotation in the public mind is 
probably clearer than would be “referral system.” Lawyers’ Reference 
Plan (or Reference Plan) will be used in this article. 


B. Legal Service Office 


The basic concept of the first project is that the client will be served 
in the office of the lawyer to whom he has been referred. 


The basic concept of the second project is that the client shall apply 
at an office maintained under bar association auspices and staffed for 
the purpose of serving him right there. 


A name must be found for such an office so that it may be suitably 


christened. 
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Any use of “low cost” is, as Mr. Embree pointed out, “objected to 
in many quarters.” It is repugnant to citizens who want a legal service 
consistent with their self-respect. To the extent that it might tend to 
connote “cheap,” it is fatal. Finally, it is deceptive because we do not 
know how “low” the cost will be. 


“Legal Service Bureau” gets closer, but “bureau” could be not only 
an unfortunate, but a dangerous choice of a name. To many persons, 
“bureau” means a governmental official bureau. From it, as a root, 
comes “bureaucracy.” The American Bar Association’s Special Com- 
mittee on Legal Service Policies declared in its 1946 report: 


All such programs should be set up and directed by non-govern- 
mental agencies such as bar associations, rather than by govern- 
mental agencies, bureaus or private charitable agencies. 

The process of elimination brings us to “Legal Service Office.” That 
is short and sweet. There seems to be no psychological handicap to 
ready public acceptance of this term. It should in due course come 
to signify a law office for persons of moderate means, just as clearly 
as “legal aid” denotes a low office for the poor. 


The title “Legal Service Office for Persons of Moderate Means” would 
be fully descriptive but it is so long as to be cumbersome and the 
American people could be relied on very quickly to shorten it even 
if they had to alphabetize it. Legal Service Office will be used in this 
article. 


C. Legal Clinic 


“Legal Clinic” is borrowing a medical analogy which does not fit 
too well. It is the more confusing because some legal aid offices have 
been called “legal clinics.” Collier's Magazine for December 10, 1938, 
praised the effort of the bar to extend its service but captioned its 
editorial “Legal Clinics.” 


While “clinic” had better be tabooed as a name, the idea of clinical 
training for law school graduates is very definitely in our picture 
because such men might serve an apprenticeship (like medical in- 
terns ) in the Legal Service Office. 

This idea will be more fully developed later in Section VIII of this 


article, but this is a good place to present Dean Albert J. Harno’s 
categorical exposition of our present situation in this regard: 


The apprenticeship system of legal education went out of exist- 
ence because law schools were able to present the theory of law 
better than the apprenticeship system could possibly present it. 
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Legal education lost considerable vitality when the apprentice- 
ship system went out. 


The (legal service office) can reintroduce into legal education 
the factor that was lost when the apprenticeship system went out. 
It can complement the programs of the law schools. 


D. Neighborhood Law Office** 


The “neighborhood law office” is exactly what the name implies. 
Though often confused with, it is entirely distinct from, “reference 
plans” and “legal service offices.” 


Seven neighborhood law offices were set up on different parts of 
Philadelphia in 1933 and two appear to have been added in 1946. 
According to American Law and Lawyers for March 12, 1946, the 
National Lawyers’ Guild is considering such offices for New York City.? 


II. Lecat NEEps oF SOLDIERS AND SAILORS 


Of the four factors that have, in combination, brought our problem 
to the front, unquestionably the most dramatic, as well as the most 
pressing, is the earnest request by the Army and the Navy that the 
American Bar Association, in cooperation with state and local associa- 
tions, set up a nation-wide system of offices or agencies to which can 
be referred the thousands of soldiers and sailors who need legal help. 


A. Legal Assistance in the Army and Navy 


In World War I our troops received medical assistance from the 
Army and the Navy but no legal assistance. In World War II they 
received medical assistance and legal assistance. 


The figures reveal the magnitude of the problem we must deal with. 
Colonel Blake, Chief Legal Assistance Officer for the Army, and his 
successor Colonel Beatty, estimate that the total number of cases 
handled by Army Legal Assistance Officers was: 


March 13, 1943 - June 30, 1944 2,500,000 


July - December 1944 1,470,000 
January - June 1945 2,475,000 
July - December 1945 1,515,000 
January - June 1946 845,200 





**A complete report on the Neighborhood Office Plan has been written for the Survey of 
the Legal Profession and this will be published in an early issue of the Wisconsin Law 
Review. Ed. Note. 

The serious danger of unaffiliated and unsupervised offices has been forcibly expressed 

ina Joint Report OF THE BROOKLYN BAR ASSOCIATION COMMITTEESON PROFESSIONAL Eco- 

NoMics, GENERAL AFFAIRS, AND LEGAL Arp, which report was unanimously approved by 

by the members of that Bar Association on April 11, 1940. 
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The reader may be surprised that the Army is continuing its Legal 
Assistance on so great a scale. It intends, as does the Navy too, that 
this shall be permanent. Just one week after Germany surrendered 
unconditionally on May 7, 1945, this permanent plan was officially 
approved.” 


The largest number of Army legal assistance offices maintained at 
any time during the war was 1,600. The number of offices on July 81, 
1946 was 1,057. 


Naturally what the Army and Navy want from the bar associations 
is a permanent plan with permanent offices, (as distinguished from 
evanescent committees) which will be listed with addresses in a service 
directory, which they will know, and to which they can day after day 
refer cases with confidence that they will promptly and competently 
be attended to. 


The Offices of Judge Advocate General of the War and Navy De- 
partments are committed to this permanent plan because legal assist- 
ance has been proved one of the greatest morale builders ever dis- 
covered. The testimony comes from officers in the field and from 
superintendents of military hospitals. 


The reason is plain and is well known to every legal aid worker. 
Nothing rankles more in the human heart than a brooding sense of 
injustice. A bodily wound inflicted by the enemy inspires anger and 
the desire to fight back. A wrong perpetrated back home—such as 
an unfaithful wife continuing to collect her soldier-husband’s allow- 
ance and allotment—about which the soldier can do nothing and to 
which the whole machinery of justice seems callous, inspires that 
soldier with rage, not against the enemy but against the home front. 
B. Bar Association Cooperation 


Many problems of soldiers and sailors can be solved by Legal 
Assistance Officers on the spot, but thousands must be referred back 
home for appropriate action by civilian lawyers. During the war, this 
need was met by War Work Committees set up by the American Bar 
Association and state and local bar associations in every city and 
county. They were manned by lawyers who, with the legal aid organ- 
izations, received all referred cases and took care of them. 


When war ends, the patriotic impulse inevitably weakens and War 
Work Committees disintegrate. Since the cases, in somewhat smaller 
uumbers to be sure but still in the thousands, continue to demand 
attention, who shall not receive and care for them? 





? Army ReGuLations AR 25-250. 
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The legal aid offices continue to exist as before. But as a permanent 
matter they should not be called on to handle these cases. They have 
their hands full serving the poor. Soldiers and sailors are not the “poor;” 
they are not entitled to “legal aid;” they do not ask for free services. 
At least 90% of our military personnel consists of persons of moderate 
means. 


They may not be able to pay in full what we may call the ordinary 
fair fee properly charged by a lawyer, but they are able to pay some- 
thing. 

The pointed question asked by the Army and the Navy is: “to whom 
and through what channels do we refer these cases of our soldiers and 
sailors?” 


Obviously the bar associations of the country must answer. To ignore 
this request by doing nothing is, in effect, to say, “We will cooperate 
fully during the War but when the shooting is over we quit.” That 
would be any bar association‘’s own death warrant. And that is not 
the temper of any modern bar association. 


At the American Bar Association convention at Atlantic City in 
October 1946, its House of Delegates voted: 


Whereas, the bar generally owes a duty to members of the Armed 
Forces in peace time, as to other citizens, to provide machinery 
for making adequate legal advice available to them, 


. . . Resolved, (2) that the American Bar Association undertake 
to sponsor the creation of machinery by the state and local associa- 
tions to provide active members of the armed forces with means of 
referring cases requiring legal service to competent civilian coun- 
sel in the localities concerned; and 


(3) that a Special Committee on Legal Service’ to the Armed 
Forces be appointed to organize and sponsor this work. . 


Realizing that the problems of a great many civilians is identical with 
that of soldiers and sailors, in that they do not know what to do or 
where to go, the House of Delegates also voted: 


Whereas, the American Bar Association believes that it is a 
fundamental duty of the Bar to see to it that all persons requiring 
legal advice to be able to obtain it, irrespective of their economic 
status, (italics supplied ) 


Resolved, that the Association approves and sponsors the set- 
ting up by state and local bar associations of lawyers’ referral plans 
an low cost legal service methods for the purpose of dealing with 
— of persons who might not otherwise have the benefit of legal 
advice. 
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We can be grateful that the representatives of the legal profession 
in the House of Delegates saw the problem as a whole. The needs 
of many civilians are the same as the needs of our military personnel. 
Many of their cases are the same. The problem depends not on whether 
a man is in or out of uniform but on his economic status. 


The Army and Navy are interested in the problem as a whole be- 
cause they see clearly that their own part of it will most surely be 
solved on a permanent basis if the organized bar can devise permanent 
methods for filling the legal needs of all persons of moderate means. 


What are those needs? That answer depends on estimating, how- 
ever roughly, how many people comprise the group we call “persons 
of moderate means.” 


III. Lrecat Nreeps oF Persons OF MopERATE MEANS 


The large number of Army cases (and Navy cases are proportionate- 
ly as large) has already suggested that the problem confronting us is 
one of great magnitude. 


In January 1947 The American Magazine published a leading article 
entitled “When You Need a Lawyer” in which the author, Frederick 
G. Brownell, states, “One authority estimates that, year after year, 
upward of 100,000,000 Americans do not have access to any form of 
legal assistance.” 


I believe that figure too high, but also I believe no one is yet ina 
position to be dogmatic. I have tried to collect the most authoritative 
statistics currently available and I will summarize them here so that 
each reader can form his own opinion. 


All income figures are relative. The value of any-income depends 
in part upon where you live. Broadly speaking, living costs are higher 
in the North than in the South, and higher in large cities than in smaller 
towns. For a number of reasons the problem is most acute in our great 
urban centers, but we must not forget John S. Bradway’s warning that 
the same problem exists in other communities as well. 


The amount a man can pay for legal service depends not alone on 
his income but also on whether he is married and, further, on the 
number of his dependents. 

Finally, to make our inquiry a little more complex, there has been 


a vast shifting of incomes from 1940 to 1946. All authorities agree on 
that. The shift has been upward, and most of it is here to stay. 
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We can narrow down our inquiry by removing at the top the “rich” 
or fairly well-to-do who have no trouble in employing lawyers, and 
by removing at the bottom the “poor” or those in the lowest income 
brackets who are entitled to legal aid. 


The lines of demarcation are neither absolute nor entirely clear. Mr. 
Emery A. Brownell of Rochester, the secretary of the National Asso- 
ciation of Legal Aid Organizations, believes that under present costs of 
living a family in a large city with an income of $2,000 has virtually 
nothing left over, after providing the barest necessities, out of which 
to pay lawyers’ fees and is therefore entitled to legal aid. The same 
question was recently asked of all the lawyers on the staff of the Boston 
Legal Aid Society and they reached about the same conclusion. If any 
reader believes that in his own community the figures should not be 
$2,000 but should be $1,500 or $1,000 he is entitled to that opinion and 
he may be right. 


The Federal Reserve Board estimates that in January 1946, of all 
families in the United States, 


14.0% had incomes under $1,000 

28.7% had incomes from $1,000 to $1,999 
30.7% had incomes from $2,000 to $2,999 
17.7% had incomes from $3,000 to $4,999 
8.9% had incomes over $5,000 


Any one has just as good a right as I have to fix the line of demarca- 
tion at the top. Should it be $5,000 or $4,000 or perhaps $3,500? 


The medical profession is somewhat ahead of us in establishing 
special facilities for persons of moderate means and I have inquired 
as to their experience. 


In Boston, the Massachusetts General Hospital existed at first for 
persons of low income. Then it built Phillips House for the “rich.” 
Lastly, and literally right in between, it built the Baker Memorial Hos- 
pital “for persons of moderate means.” All three hospitals have the 
same staff of physicians and surgeons and enjoy the same administra- 
tion. 


Dr. N. W. Faxon, Director in Charge, advises me that a test of a 
group of their patients showed that: 
20% had incomes from $1,000 to $1,500 
20% had incomes from $1,500 to $2,000 
27% had incomes from $2,000 to $3,000 
10% had incomes from $3,000 to $4,000 
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To the extent that the classifications in the two tables coincide, the 
correlations are close. 42.7% of all families in the United States had 
incomes under $2,000; for the Baker Memorial Hospital patients, it 
was 40%. All families with incomes from $2,000 to $3,000 were 30.7% 
and for Baker Memorial Hospital patients 27%. 


However, the action of the Hospital authorities may be surprising to 
the bar. Having started with a maximum family income of $5,000 to 
be allowed to enter Baker Memorial Hospital, the maximum has now 
been raised to $7,000. 


I submit that, however one comes to his conclusion, it must be that 
“persons of moderate means” includes at least one-third of all our 
citizens. 


Certainly we are dealing with a problem affecting millions of per- 
sons. In his address, previously referred to, Mr. Embree said, “there 
are probably in the City of New York alone, several million people to 
whom legal service is not readily available.” 


The average lawyer, engaged in average general practice, must begin 
to wonder how all this is likely to affect him and whether gigantic forces 
are at work which may engulf him. 


My sincere conclusion, based upon a study that has now extended 
over a decade, is that gigantic forces are at work; they will greatly affect 
him, but they are ready to affect him entirely for his betterment. 


The upward surge of income is definitely to his advantage. Whereas 
only 4.1% of our families had income of over $5,000 in 1940, the per- 
centage now is 8.9%. Those with $3,000 - $5,000 incomes have also 
more than doubled from 8.0% to 17.7%. At the bottom of the scale, 
those with incomes under $1,000, who could not possibly pay a fee, 
have decreased percentagewise from 31.6% to 14.0%. 


The whole world is turning to the law for the solution of its manifold 
perplexities because the law, however imperfect, is the finest instrument 
yet devised to civilization. More and more people need more and more 
legal advice and help in their daily lives, and that must mean more and 
more work for lawyers, if demand and supply can effectively be brought 
together. 


IV. THe Economic ConpITION OF THE BAR 
Between a huge and growing demand for legal services and the 


lawyers fully competent to perform those services there has unques- 
tionably been a barrier compounded of fear and ignorance. 
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Let it be said at once that the Lawyers’ Reference Plan and the Legal 
Service Office are two powerful levers which, in the hands of the 
organized bar, can remove the barrier. 


The factor that first led us to an awareness of our present problem 
was the bar’s alarm at the economic plight of so many of its members. 
The painstaking report by Isadore Lazarus to the New York County 
Lawyers Association was shocking in its revelation of the number of 
lawyers whose earnings were insufficient for even a minimum standard 
of living. 


These findings, and those of other bar committees, were summed 
up in the classic report to the American Bar Association in 1938 by 
its Special Committee on the Economic Condition of the Bar, of which 
Dean Lloyd K. Garrison was chairman, in these trenchant words: 


We wish to reaffirm our conviction that in the circumstances in 
which the profession finds itself, with large numbers of lawyers 
either unable to earn a living in the practice, or earning the barest 
pittance; with innumerable young lawyers unable to find open- 
ings; with many of the older men, after a lifetime of practice, 
scarcely able to keep going—in these circumstances we think it 
imperative that the bar should take action both to get at the facts 
more fully and to experiment with remedies. 


The time has come to be bold in striking out along new paths of 
group effort, which, if properly safeguarded, will not impair 
either the traditional independence of the lawyer or the dignity 
of the profession. 


The cardinal propositions in the Garrison report received wide public 
attention because of an emphatic address delivered by the Solicitor 
General of the United States, Mr. Robert H. Jackson, (now Mr. Justice 
Jackson of the Supreme Court) on July 9, 1939 before the Junior Bar 
Conference of the American Bar Association. Its arresting title was 
“Briefless Barristers and Lawyerless Clients.” A few excerpts follows: 


Today the very poor and the well-to-do are likely to get pretty 
good legal service. But there are millions of people who belong to 
neither the well-to-do nor the very poor. They neither need nor 
ask charity. 


Most of these people can pay some equivalent for the service. 
Most of them prefer to pay because they feel greater reliance upon 
paid service. Their need is not a charity but a low cost legal serv- 
ice. They need a professional agency which can handle small mat- 
ters in a large volume which would bring down the cost per item. 


The bar today is leaving this part of the public largely unserved. 
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The bar could, if its professional organization were strong 
enough and so willed, organize within the profession itself privately 
managed but self-sustaining low cost, high volume legal services. 
Such possibilities deserve careful and unprejudiced examination. 
The Garrison report had, for the first time, specifically suggested a 

new professional agency—“the bar association law office for persons of 
moderate means.” That idea was underscored by the unequivocal 
words of the Solicitor General of the United States. 


The newspapers, sensing the public interest in any such development, 
seized on the story and built the idea up to rather staggering propor- 
tions. Thus the idea in very general terms became imbedded in public 
consciousness. But the bar was not yet ready for it. 


A special committee of the Chicago Bar Association reported on May 
9, 1938 that it was opposed to “legal service bureaus.” The Executive 
Committee of The Bar Association of St. Louis on October 2, 1989 
expressed its conclusion as to “furnishing low cost legal service to the 
low income groups in this country” that "it is not desirable to set up 
any new organization or agency to take care of the problem (such as) 
to attempt to segregate the business under the auspices of a separate 
office.” Both Committees, it must in fairness be added, approved the 
Lawyers Reference Plan. 


The first general reaction inevitably was to consider limiting the 
number of persons to be admitted to the bar. 


At the same time it was patent that lay agencies were springing up 
in response to a definite (even if misguided) demand and were offer- 
ing to do work, advertising their availability to do work, that had 
always been regarded as being legal work to be performed only by 
lawyers. Committees on Unauthorized Practice of the Law became 
energetic, rules were stiffened, some lay agencies were enjoined. Some 
of the Committees must have felt that the task assigned them was 
comparable to King Canute’s. The lay agencies continued to multiply 
and seemed to find a ready clientele. The inference was inescapable 
that persons were going to these agencies instead of -to lawyers. 


Mr. Edmund Burke, reporting for its Committee on Unlawful Prac- 
tice, told the Boston Bar Association in 1943 about the vast number of 
persons who were finding themselves bewildered by income tax re- 
quirements and said: 

Most of these persons computing and paying taxes for the first 
time have never employed the services of lawyers or even account- 
ants, and find themselves completely at sea and without knowledge 
as to where they can turn for advice. 
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There have therefore arisen a great many so-called tax services 
conducted under various high-sounding names. 


Gradually the emphasis shifted from concern about the lawyers’ need 
for a living to consideration of the public’s need for legal service. The 
change was given great impetus by Dean Garrison’s remarkable report 
in 1988 already referred to. In 1945 the American Bar Association Com- 
mittee on the Economic Condition of the Bar was renamed at its own 
request to Committee on Professional Services. 


We need not be ashamed that our earliest fumbling efforts originated 
in self-interest. They developed to maturity as soon as the profession 
could evaluate them. A motive that calls on a man for the best that 
is in him and at the same time enlists the support of enlightened selfish- 
ness is powerful and likely to get results. 


Dr. Liebman, in his notable book Peace of Mind analyses and repu- 
diates the notion that a double motive must be a tainted and so a bad 
motive. We cannot be wholly unselfish and at the same time we are 
not wholly selfish. An impulse that appeals both to our instinct for 
self-preservation and also to our spiritual yearning to help others is a 
good motive, a sound motive, and a healthy motive because its appeal 
is to the whole man. 


Until the bar thought in terms of the public need, it actually was its 
own worst enemy. To prohibit ambitious young men from studying 
law was impossible in a democracy. To rely entirely on “Unauthorized 
Practice Committees’ was obviously not the answer. 


Legal aid offices had applicants who could pay and who came there 
simply because they knew of no other place to go. Bar Associations in 
some cities forbade the legal aid attorney from referring the would-be 
client to any lawyer. They said that would be “feeding” cases. He 
was required to hand the bewildered applicant a classified telephone 
directory. In any large city that was a mockery. It was legal aid ex- 
perience that at that point the prospective client quit in disgust. 


Today that has all been changed. The Legal Aid Society in New 
York, for example, was given a list of lawyers to whom cases might 
be referred. In 1945 the Committee on Legal Aid of the Association 
of the Bar of the City of New York reported that— 


the equivalent of one lawyer’s time (in the legal aid office) is con- 
tinuously taken up in each year with the operation of the Referral 
List; and two-thirds of such time is devoted to non-legal aid appli- 
cants. 
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In other words, two-thirds of one man’s whole time was required 
simply to tell people who could pay something what lawyer to 
whom they could go. 


It was obvious that for one person who went to a legal aid office for 
this guidance, many more who needed the same guidance would refuse 
to sit and wait their turn in a busy, crowded, legal aid office. 


How long would the bar associations miss this great opportunity? 
V. THe Lawyers REFERENCE PLAN 


The first concrete action was taken by the Chicago Bar Association 
in 1940 under the inspiring leadership of Walter T. Fisher. 


Let it be noted at once that Charles J. Lind, secretary of the Chicago 
Bar Association Lawyers’ Reference Plan, speaking out of six years of 
actual experience, states that 80% of the persons who appeal to him 
have never had a lawyer. 


The plan is simplicity itself. A person needing legal advice and not 
knowing where to turn, goes to the office of the Bar Association. There 
he is given the name and address of a lawyer and an appointment is 
made for him. The client is told he must pay $3.00 in advance for a 
one-half hour consultation and $5.00 if it takes longer. If further serv- 
ices are needed, client and lawyer agree on the basis of the charge. 
If there should be a dispute as to the final fee, both parties agree to 
have it decided by the Committee of the Bar Association in charge of 
the Reference Plan. Mr. Lind reports that in six years the Committee 
has received just one complaint of overcharge. 


Later in 1940 the Los Angeles Bar Association set up a similar Ref- 
erence Plan. It added one feature: lawyers who wish to enroll on the 
panel of those to whom clients are referred must contribute $3.00 
annually to support the plan. 


In 1948 the Cincinnati Bar Association followed suit and decided to 
use the Cincinnati Legal Aid Society as the Referral Office. 


In like manner, the Reference Plan set up by the Milwaukee Bar 
Association is operated by the Legal Aid Society of Milwaukee. In 
1945, 98 persons were referred by the Society’s office to private attor- 
neys but the plan was limited to applicants entitled to “low cost” legal 
service. Now the Bar Association has recommended to its members 
that any one, irrespective of income, can apply and be referred. 
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American Law and Lawyers in its editorial of November 26, 1946 
entitled “A Forward Step” says of this change: 


Regardless of the experience of the individual lawyer, the Bar as 
a whole will find its revenue increasing, both from the accretion 
of $3.00 fees that otherwise would go to the neighborhood notary 
or remain in the client’s pocket and, much more, importantly, from 
the growing volume of professional work that will be required over 
the years by new clients now brought to realize the need and to 
appreciate the value of lawyers’ services. 


Effective in November 1946, the Association of the Bar of the City of 
New York and the New York County Lawyers Association jointly estab- 
lished their Reference Plan. The fee for the first half-hour’s consulta- 
tion will be $5.00. A panel of from 800 to 1,000 lawyers will be used. 
They will be carefully classified so that aclient may be sent to a lawyer 
experienced and qualified to deal with the specific problem. 


What is likely to prove a highly significant development is indicated 
by Mr. Embree’s statement that “inasmuch as the plan is for the entire 
local public and the entire local bar, a program of full, frank and 
repeated publicity may be pursued with propriety and dignity.” 


This view is supported by the 1946 report of the American Bar Asso- 
ciation’s Special Committee on Professional Service Policies, already 
referred to. The following carefully chosen words went into the report 
after discussion with the Board of Governors: 


The object of the proposed machinery is to make counsel readily 
available, especially in cases involving the affairs of persons of 
moderate means and to make it known that counsel is available to 
such persons at moderate fees well within their means. (Italics 
supplied. ) 

Until the Lawyers’ Reference Plan is brought to the public’s atten- 
tion by the modern medium of advertising and communication, we 
shall not know how great the pent-up demand is and how far the plan 
is capable of meeting that demand. 


It is to everyone’s advantage for bar associations to establish Law- 
yers’ Reference Plans as promptly as they can. The plan is beautifully 
simple. It requires a minimum of machinery. It costs little to operate. 
It is the best type of public relations because it does something con- 
crete for the public welfare instead of talking about it. And it brings 
deserving clients to deserving lawyers. 


If the Lawyers’ Reference Plan could be a complete answer, our 
quest would end here. 
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But close analysis forces the conclusion that the Bar must plan some- 
thing more. As Harrison Tweed suggested in his 1946 report as Presj- 
dent of the Association of the Bar of the City of New York: 


The hope is that the Lawyers’ Reference Service will be the fore- 
runner of other similar projects, generously conceived and intel- 
ligently executed by the Bar in the public interest. 

What is dimly emerging as the full and complete answer, the only 
possible answer if the demand for legal service is heavy, is the Legal 
Service Office. 


It will take time to hammer out the form and structure of this novel 
undertaking, and it is not too soon to begin considering ways and 
means—what ought to be done and what can be done. 


VI. Wuy A Lecat Service OFFICE? 


Almost by hypothesis, the Lawyers’ Reference Plan can be only a 
partial answer. The steadily recurring phrase “low cost” correctly im- 
plies that much of this business must be done for fees lower than what 
the lawyers ordinarily charge. The pointed Army-Navy question re- 
lates to servicemen who can pay something but not the ordinary fair 
fee in full. 


If all lawyers grew rich from their practice, they could afford to lower 
their fees. The overwhelming number of lawyers earn at best a decent 
living only. Any substantial lowering of fees means doing business at 
a loss. A lawyer has to meet his bills each month, support his family, 
educate his children, pay his taxes, give something to charity, and out 
of his gross professional receipts defray his office overhead expenses 
which are not, and cannot be, cheap. If the lawyer charges less, his 
butcher does not automatically reduce his prices. If a lawyer handles 
too many cases at a loss, he must surely go bankrupt. 


To the extent that lawyers are not 100% busy, then whatever they 
earn in time that would otherwise be idle is profit. Most competent 
members of the bar today are 110% busy and have no idle time. The 
competent lawers who are not 100% busy are not 100% idle. Probably 
not more than 10% of their time is available. 


If only 10% of their time is available, it will take an army of lawyers 
and a gigantic Reference Plan to meet fully the prospective demand. 
If the Lawyers’ Reference Plan is overloaded, it will become uneco- 
nomic and unworkable. 


This conclusion is confirmed by all legal aid experience. 
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Legal aid started as a reference plan. A poor person went to a 
charity or social agency. If his problem had legal aspects, he was 
referred to a lawyer, commonly one of the charity's directors. As soon 
as the number of legal aid applicants grew sizeable, the reference plan 
collapsed completely. 


It was supplanted by the legal aid office. This office not only got 
the work done but soon proved that it possessed collateral advantages. 
The lawyers on its staff became expert in their work. They could not 
draw corporate bond mortgages, but they could certainly collect un- 
paid wages. They developed techniques which enabled them to handle 
cases much more quickly and, therefore, more cheaply. 


Shortly it became manifest that by collecting all the cases in one 
place, the office became a laboratory where law in action could be 
observed, breakdowns detected, and remedial legislation drafted as 
in the campaigns against loan sharks and wage assignment racketeers. 


A final collateral advantage was that the cases handled in a legal 
aid office offered good clinical material so that it was an ideal place 
for young lawyers to learn the art of practice. The difficulty was that 
the material, while substantial, was insufficient if any large number of 
law schools had wanted to use it for post-graduate training for all their 
men. 


Their is an irresistible force which compels any Lawyers’ Reference 
Plan, as rapidly as it is really successful, to transform itself more and 
more into a Legal Service Office. 


In 1940 the Chicago Bar Plan referred 400 cases. It now handles 
some 16,000 telephone, mail, and personal inquiries every year. Since 
the secretary of the Plan is a good lawyer, he is able to answer and 
does answer 80% of the inquiries, thus disposing of 80% of the cases 
without referral. 


If an applicant can be correctly advised in a few minutes, it is com- 
mon sense and it is only decent public service to answer the question 
then and there instead of consulting a list, locating an available lawyer, 
making an appointment, and sending the client off—possibly across 
town—to be told something he could have been told at once and with- 
out stirring from the office. 


Treble the number of applicants and then three lawyers would be 
required to deal with their cases without referral. That would be the 
nucleus of a Legal Service Office. 
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VII. Biueprint Or A LEGAL SERVICE OFFICE 


The only attempts to give specifications for a Legal Service Office 
that I have been able to find are in The Economics of the Legal Pro- 
fession,’ the Chicago Bar Record,* and Boston University Law Review. 


While I have borrowed liberally from these sources, I must take the 
responsibility for the ideas, plans and suggestions which are submitted 
herein. 


A. Purposes 


A bar association in establishing a legal service office will do well 
to take advantage of legal aid experience and incorporate the entity. 


A majority of the Board of Directors should come from the bar asso- 
ciation, but other community interests should be represented, and this 
is particularly true of the law schools. 


Its purposes will be: 


1. To provide for persons of moderate means the legal service 
— they need and which they now obtain with difficulty, if 
at all. 

2. To supplement, not compete with, the professional work of the 
regular lawyer in private practice, and to refer to him clients 
who are able to pay ordinary fees. 

8. To constitute an institutional office where law school graduates 
will serve two years of apprenticeship training under (a) a staff 
of practicing lawyers and (b) teachers from an approved law 
school. 

4. To accept cases from the Legal Assistance Officers of the Army 
and the Navy in time of peace as well as in war. 

5. To observe law in action and study the practical operations of 
the machinery of justice; to keep appropriate records; and to 
cooperate with judicial counicls, bar associations, law schools, 
legal aid organizations and other agencies, public or private, 
concerned in the administration of justice. 

If the first and third objectives are attained, the other three will 


follow as certainly as does night the day. 


B. Cost System 


For many reasons it will be imperative for the office to operate under 
an accurate cost system. The principles of a cost system are well known 





* The Garrison Report of 1938 to the American Bar Association, pages 188 ef seq. 
“January 1938 (pages 95 et seq.); June 1939 (pages 232 et seq.). 
"April 1939 (pages 226 et seq.). 
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and are set out in the “Law Office Organization” articles published in 
the May, June, July and August 1940 issues of the American Bar 
Association Journal. 


In all discussions by lawyers of this general subject, there is repeated 
insistence on the desirability of “low cost.” It is impossible to know 
what “low cost” is until we first know what the cost of a case is. 


The only scientific way to try to reduce costs is to determine actual 
cost, find of what elements it is composed, and then see what items can 
be cut. The most obvious and the most hopeful method is by the 
delegation of certain functions and certain parts of a case from a higher 
cost (higher salaried) lawyer to lower cost men on the staff. 


The honest way to convince the bar that the Legal Service Office 
supplements and does not compete with lawyers in their own practice 
is by stating the costs. If it is shown that to handle a given case costs 
$100 and the client is able to pay only $30, no lawyer will want to base 
his practice on those cases. To the extent that he has idle time, the $30 
fee would be welcome and the case should be referred to him. But if 
he handles many such cases, he will not be able to meet even his 
overhead. 


There will be no mystery about these costs. They will, in fact, be 
fixed by the bar association. The main items of cost are salaries of 
lawyers, salaries of secretaries, stenographers, file clerks, rent, deprecia- 
tion of equipment (desks, chairs, file cabinets, typewriters), postage, 
stationery, light, telephone, supplies. The representatives of the bar 
will fix the salaries, rent the office space, buy the equipment, and budget 
the other items. We may assume they will do their best to be economi- 
cal. After they have done their best, the basic figures will have been 
established. From then on, costs are determined mathematically. 


Under the cost system, the cost of every single case handled by the 
Legal Service Office will be known. 


C. “Screening” the Applicants 


Applicants at the Legal Service Office will be “screened” both at the 
top and at the bottom. 


The bar association will set the upper and lower limits. These will 
vary from city to city. Normally, income (and other assets) will be the 
determining criteria. In one city the limits might be $1,000 - $3,000; 
in another $1,500 - $3,500; and in cities with the highest living costs 
$2,000 - $4,000. Experimentation must be gone through. It will be 
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better to begin conservatively, to fix the top limit too low if there be 
doubt, and then to raise it in the light of experience. 


At the bottom will be applicants who can pay nothing or practically 
nothing. Some legal aid societies charge applicants a “registration fee” 
of twenty-five or fifty cents if they can pay it, but, for our present dis- 
cussion, such “fees” can be ignored. 


Applicants unable to pay anything will be referral to the legal 
aid office, which is maintained by the community for exactly that 
purpose. 


At the top will be applicants whose incomes make them ineligible 
for the Legal Service Office and who will be referred, according to the 
Bar's Reference Plan, to an appropriate lawyer. There undoubtedly 
will be a great many of these clients. Just as a considerable number of 
persons now go to a legal aid office in order to find out a lawyer to go 
to, so many more persons will go to the Legal Service Office for that 
purpose, as soon as the office becomes established and well known. 
In fact, the Legal Service Office can become a great “feeder” to the 
whole bar. And all the evidence available thus far indicates that this 
will be new legal business from persons who in the past got along 
without lawyers (often to their great loss) because of fear, ignorance, 
or because they were not law-conscious. 


Also at the top there will be referred persons who, regardless of in- 
come, can pay in full the ordinary fair fee. Two typical situations will 
be illustrative. Where the contingent fee system is recognized, clients 
with prsonal injury cases will be referred to lawyers expert in the field 
of tort litigation. In states where the courts require a husband to pay 
more than a nominal fee to the wife’s attorney, divorce and separation 
cases will be referred to attorneys competent in that field. 


It must always be kept in mind that the Legal Service Office exists 
to care for only those clients who cannot be served elsewhere. By and 
Jarge, lawyers in private practice serve their clients with skill, zeal and 
fidelity. There is not the slightest desire to change or interfere with 
that basic system in our administration of justice. 


The Legal Service Office will be glad to refer to lawyers as many 
cases as it can, not alone because that is its duty, but because it is to 
its interest so to do. The Legal Service Office, once it becomes known, 
will be swamped with work just as every legal aid office always has 
been. 


The plan should be flexible enough to meet special situations. For 
example, many lawyers served in World War II and came back home 
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to find their law practices gone. Such men were professionally com- 
petent. All they needed was paying clients so that they could earn 
a living and gradually reestablish themselves. To such veterans the 
Legal Service Office should, under any system approved by the local 
bar association, refer all the cases they could take. 


Rules marking out what cases the Legal Service Office can accept 
and what cases it must refer, should be worked out in some detail by 
the bar association. While these rules in all cities will have the same 
objective, they will differ in detail from place to place because they 
must suit, and be adapted to, each particular community. 


D. Economy—“Low Cost” 


It is desirable that the Legal Service Office handle its cases at low 
cost but that must be subordinated to doing correct, competent, lawyer- 
like work. 


There is a widely held notion that the Legal Service Office will have 
so much business that it can achieve economy through “mass produc- 
tion methods.”* I shall be delighted if that is true, but I fear that it is, 
to a large extent, a mirage. 


All mass production economies are based on standardization. Two 
finished automobiles of the same make are as identical as two peas 
in a pod because they are made out of exactly the same materials and 
parts, with the same standardized tools, and following identical pro- 
cesses on the assembly line. 


There is not much you can standardize in the field of law. In collect- 
ing bills or wages, you can devise standard form letters that get pro- 
gressively tougher, you can standardize some of the simplest corporate 
forms, and parts of mortgages. But the field is limited. A “standard 
will form” would cause any conscientious lawyer to shudder. 


Standardization fails in law because human beings refuse to conform 
to pattern. No two cases are exactly alike. Even if the facts were the 
same, no two plaintiffs are alike. If by a miracle they were, the two 
defendants would not be. In three apparently identical cases, one de- 
fendant might settle, a second force you to trial but pay the judgment, 
a third fight, lose, and then appeal. The cost of each case will be totally 
different from each other case. Domestic relations disputes are so 
humerous as to be common, but every experienced lawyer knows that 
no two tangles are ever quite the same. 


What “mass production” does make possible, however, is specializa- 
tion. That reduces costs sharply because the expert handles a case in 
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his own field so much more rapidly than his less experienced (though 
equally intelligent ) brother. 


This was recognized by Henry P. Chandler, President of the Chicago 
Bar Association, in his address at the annual meeting on June 8, 1939, 


Perhaps ultimately more than a reference plan on the part of 
the Association will be deemed advisable. The rendition of legal 
services in small matters from the standpoint of the amount of 
money involved, at commensurately low cost, requires a consider- 
able volume permitting a high degree of specialization. (Italics 
supplied. ) 


Economical operations in the Legal Service Office will result chiefly 
from specialization by members of its staff. It is the stubborn economic 
fact that has forced lawyers to associate themselves together in large 
firms, and it is the same fact that has enabled the partners, year after 
year, each to earn more than the individual practitioner without charg- 
ing more. 


This is the reason lay agencies have been able to encroach. Each 
type limits its field sharply and becomes expert in that field by doing 
the same things over and over again. Banks handle the property in 
estates and trusts but do nothing else pertaining to the legal field; if a 
legal problem arises in their commercial banking operations, they at 
once refer it to their law firm. Collection agencies collect bills, tax 
bureaus make out income tax returns, corporation service companies 
register Delaware corporate papers and “mother” the artificial entities; 
title insurance companies search titles and prepare conveyances. 


There is nothing the lay agencies can do that the Legal Service Office 
in its own field cannot do as well, and should be able to do far better. 
To specialized skills the staff of the Legal Service Office will add the 
priceless ingredients of the professional attitude and the fiduciary spirit. 


One special feature of the Legal Service Office may help to reduce 
costs sharply. That will be so if men seeking admission to the bar 
devote two years, after graduating from law school, in apprenticeship 
training as junior members of the staff of the office. 


That is the time-honored system in medicine. It cuts the operating 
costs of every hospital. Professor Sidney Post Simpson feels that medi- 
cal interns have been greatly underpaid and that the bar should not 
go to the same extreme. 


Even so, the post-graduate can afford some temporary sacrifice if in 
the long run it is no sacrifice at all. Obviously it will be a benefit to him 
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if he can learn in two years as much about the art and the actualities 
of practice as he could learn in five years (if at all) in any other way. 


VIII. ApprENTICEsHIP AND LEGAL EDUCATION 
A. The Gap in Legal Education 


The third of the four factors which, in combination, have forced our 
problem into the foreground has been a growing awareness of, and 
unease about, the great gap between legal education in law schools and 
actual practice in law offices. 


That chasm has not been bridged because the law school does not 
serve flesh-and-blood clients and so cannot teach how it is done; and 
the law office is not, and does not purport to be, an educational insti- 
tution. 


No one, not even the state, has found a solution for the existing para- 
dox. Bar examinations are geared to discover not whether a law school 
graduate knows how to interview a client and present his case in court, 
but whether he has absorbed a fair amount of the theoretical legal 
content of his courses in school. If he can give suitable written answers 
to written questions (exactly as he has been doing for three years at 
law school) he “passes the bar” and the sovereign state then licenses 
him as a full-fledged, fully qualified practitioner. 


The height of this absurdity was reached late in 1946 when the Soli- 
citor of Veterans Administration felt constrained to rule that the G. I. 
Bill of Rights, which gives financial support to any veteran during his 
course of training-on-the-job, does not apply to any veteran who is 
getting his training in the office of a practicing lawyer or in a legal 
aid office if the veteran has passed his bar examinations. 


This decision was not made lightly. Bar associations had set up care- 
ful plans under which returning lawyer-veterans would be accepted 
in the offices of older lawyers who agreed to give them the practical 
training they needed in order to rehabilitate themselves. 


The plans were entered into enthusiastically by all parties. From the 
veteran's point of view he was to get $65 a month ($90 if married) 
from the government during his training period and $65 a month from 
his employer at the beginning of the three-year period, and the pay 
from the lawyer-employer would gradually rise. The law offices and 
the legal aid offices that participated were inspected and approved 
by Veterans Administration. The veterans started their training-on-the- 
job. The government sent their monthly checks. Donald D. Harries, 
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President of the Minnesota State Bar Association, had said in April, 
1946: 


Here we have a chance to retrieve the virtues of training in law 
that produced its golden age, when law was one of our most 
honored professions. 


Then Veterans Administration outlawed this whole bar association- 
veteran-apprenticeship undertaking. The monthly checks stopped. 


A Lieutenant, U.S.N.R., wrote bitterly but accurately to the Boston 
Herald on November 7, 1946: 


A grateful government has just performed another service to the 
veterans. All lawyers have been ruled ineligible for on-the-job 
training for veterans. Many of these men immediately upon the 
conclusion of their schooling, entered the armed forces. After 3, 4, 
or 5 years they now return to their chosen work with no experi- 
ence... 

A leading member of the Boston Bar went on record to the Vet- 
erans Administration as follows, in part: “This ruling must be predi- 
cated on the assumption that the fact that a law student has passed 
the Bar automatically bestows on him the status of a competent 
lawyer. We regret and resent penalizing applicants solely through 
the creation of the purely artificial standard of having passed the 
Bar. Massachusetts requirements for passing the Bar touch only 
on the theory of law and not its practice. The theory, no matter 
how completely learned, is useful only when coupled with practical 
experience under the guidance of experienced lawyers. 
(Italics supplied. ) 


While in combat in Europe and in the Pacific in the late war, I 
heard many times that when we returned nothing would be too 
good for us. The statement is exactly accurate. We get nothing. 
Quite properly, bar association after bar association has protested 

because they know the ruling is contrary to fact. Among the first asso- 
ciations to act were the Minnesota State Bar and the city bar associa- 
tions in Boston, Milwaukee and Philadelphia. 


The Solicitor of Veterans Administration was caught on the horns 
of a dilemma which we, not he, created. 


His decision that when a veteran has been admitted to the bar, the 
“job-objective” has been attained so that he needs no more “training” 
or “experience” rests on a de jure basis that we have long tolerated with 
complacence. 


Can we gracefully argue that when the state licenses an attorney and 
the court admits him to the bar, they are perpetrating a fraud on the 
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public? Either the man is, in fact, sufficiently trained, experienced and 
qualified to practice law, or he is not. If he is, then Veterans Adminis- 
tration is right. If he is not, why have we let this tragic farce go on so 
long? 


The truth is that for years many law teachers and many bar examin- 
ers have been worried about this situation, but they did not see any 
escape. The medical training analogy was perfectly obvious to them, 
but the clinical material, so abundant in the medical field, seemed to 
be absent. Legal aid cases were of the right type but too few in num- 
ber. The Cleveland Bar Association in 1941 decided against the “in- 
tern” plan, one reason being “inability to find openings for such in- 
terns.” 


The system worked in a crude way. The law school graduate, after 
admission, painfully and slowly learned how to practice. Sometimes 
he incurred bad scars in the process and sometimes it was the client 
who was scarred. Some, finding themselves unable to practice, be- 
came desperate and succumbed to unethical conduct. 


There was no public outcry because, while the damage wrought by 
a bungling lawyer can be as great as that by the unpracticed hand of 
a surgeon, it is less obvious. 


Conscientious law schools, in an effort to ameliorate the situation, 
experimented with “moot courts,” “mock courts,” etc., but soon found 
there was no substitute for the real things. 


> « 


B. The Resurgence of the Apprenticeship Idea 


The only way to learn to practice is by practicing. And the right way 
to learn is by actual practice under supervision. 


The germ of the idea for the true solution never wholly disappeared 
thanks to the legal aid—law school affiliations established at Northwest- 
ern, Minnesota, and most notably, at Duke University. A successful 
variation of the idea is the Harvard Legal Aid Bureau conducted for 
the poorer people of Cambridge by honor students at the Harvard 
Law School. 


Discussions of this idea in the literature of legal education have been 
persistent and recently have been rising in a steady crescendo. 


The Journal of American Judicature Society in April, 1946 printed 
a frank statement by Judge Dale Souter of Michigan which he had 
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previously sent to the bench and bar of his state. Three paragraphs 
follow: 


After thirty years of law practice and about two years as a judge, 
an idea has developed to the point where I am going to pass it 
on to you... . 


In my opinion it is unfair to the public, if not a misrepresenta- 
tion, to admit these young men to the bar before they have had 
any experience or spent any time in the practice of law. 


I look back over my own experience and now realize as never 
before, how absolutely helpless and incompetent I was on the day 
I was admitted to practice law. 


Judge Souter is not alone. His feeling is echoed by thousands of 
American lawyers. 


The editor of American Law and Lawyers immediately took the 
above-quoted paragraphs as his text and wrote an editorial that must 
make hard reading for the Solicitor of Veterans Administration: 


No one has ever contended as far as we know, that graduates 
even of the best law schools are adequately prepared for the actual 
practice of law. All of them, with the possible exception of those 
who have had some clinical experience during their student days, 
require additional training in the thousand and one aspects of the 
practitioner's technique. . . . They don’t know how to practice. 


“Know-how” is a talent of which Americans are justly proud. It was 
the source of our unprecedented industrial output during the war 
It is considered an essential requirement for every man in every trade 
and in every profession—except the law. 


In 1945 the Russell Sage Foundation published Dr. Eric F. Schwein- 
burg’s book Law Training in Continental Europe. The two opening 
paragraphs are: 


Law training on the Continent is expressly and consistently 
organized as a compound of two parts: (1) a nonprofessional 
course of study in the law department of a university, called law 
faculty; (2) a professional apprenticeship training in courts, ad- 
ministrative departments, law and notary offices. Both parts are 
of equal importance; neither does nor can yield complete results 
without the other. Together they form an integral whole. 


Especial note must be made, however, of the second or appren- 
ticeship portion of the training. Publications in the English 
language on Continental law training focus attention on the the- 
oretical, preparatory foundation afforded by the university. Thus 
it appears as if theoretical study exhausted the range of the train- 
ing, or as if the unmentioned second part were of subordinate 
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importance. The failure responsible for this misconception is 
particularly unfortunate, since anything comparable to Conti- 
nental apprenticeship training is practically unknown in the 
United States. (Italics supplied. ) 


The final words make strange reading now because originally and 
for many generations all our lawyers were trained by the apprentice- 
ship method. Yet they state a fact. 


A practicing lawyer must not be dogmatic about legal educational 
matters and no strictures on the law school faculties are intended. 


They would like to teach law “in the grand manner,” and they fully 
realize the vitality imparted by the apprenticeship method. As Dean 
Vanderbilt of the New York University School of Law said at the dinner 
given in October 1946 by the Association of the Bar of the City of 
New York in honor of the visiting delegates of the National Association 
of Legal Aid Organizations: 


A knowledge of the economic, social and psychological factors 
involved in giving this superior type of professional advice may 
acquired in part from books, but it really calls among other things 
for the knowledge of life itself. And where better can the prospec- 
tive lawyer become acquainted with the actualities of the Ameri- 
can scene than through daily participation in the work of a legal 
aid society? 

Here the student will be brought face to face, on a case basis, 
with the realities of modern life. Here he will obtain an insight 
into the workings of our industrial and social system that he will 
never gain from books alone. 


Progressive administrators of law schools, seeing no alternative, have 


wondered if they might not solve the problem themselves as, for 
example, in connection with a Law Center. 


Thus, Dean Young B. Smith of the Columbia University School of 
Law, said in his report dated April 10, 1946: 


Fifteen years ago I proposed at Columbia the establishment of 
a great law center. . . It was also suggested that there should be 
established as one of its activities a legal clinic which would pro- 
vide at low cost limited but greatly needed legal services to per- 
sons with moderate or low incomes and at the same time afford 
some practical experience to students. 


C. The Opportunity Afforded by the Legal Service Office 


The Legal Service Office for persons of moderate means is now 
emerging as, perhaps, not only a better answer but as the answer. 
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In its 1946 report to the American Bar Association, the Section on 
Legal Education and Admissions to the Bar, speaking through a 
special Committee on the Continuing Education of the Bar, said: 

It is to this combination of practice with directed practical study 


and instruction that we may look for light in devising a method 

for doing for law school graduates what the intern system does for 

medical graduates. 

The suggestion has been made to your Committee that a system 
of legal internships can be worked out by requiring all law school 
graduates to serve a year or two in legal aid clinics or in low-cost 
legal service offices where such have been established by or with 
the approval of the organized bar. 

The plan is an ambitious one. It clearly requires further study. 
But it may well have it in the basis of an answer to the net yet 
solved problem of how to turn law school graduates into lawyers. 
The plan, in my opinion, if it is to be effective must require two years 

of apprenticeship training by men after law school graduation. During 
these two years they will devote all their time and energies to serving 
the Legal Service Office clients and to learning practical procedures 
under instruction. 

One year will not do. Of the total skill that two years can yield, 
the second year will account for 90%. During the first year the neo- 
phyte can not do much more than get acclimated and learn the ropes. 
The change from law in books to law in action is an abrupt and sharp 
transition. To read a case intelligently and to interview a client suc- 
cessfully are utterly different things. 


Most of the clinical material will be found in the Legal Service 
Office established in the great cities. This poses no fatal barrier for 
the excellent law schools situated in smaller communities. Their grad- 
uates will go for their apprenticeship training to the cities, just as 
medical school graduates do now. 

The quality of the clinical material will be exactly of the type needed 
for the purpose. It will consist of the average legal problems of average 
Americans. It will be the legal problems of human beings. It is the 
raw stuff out of which the common law grew. Every case starts with 
a living client—a man, a woman, or a child. 

The quantity of the clinical material will, when the Legal Service 
Offices have been properly launched, present the problem of too much, 
not too little. 


The Army’s breakdown of its legal assistance cases was made for 
its own guidance and not for pedagogical purposes, but the analysis of 
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its cases during the first half of 1946 (after the war was over) is illum- 
inating: 


Adoption 8,145 _ Estates 6,616 Real Property 17,749 
Affidavit 53,690 Insurance 42,633 Taxes 423,682 
Citizenship 10,007 Marriage 31,362 Torts 12,540 
Contracts 15,556 Personal Property 21,896 Wills 34,065 
Divorce 74,392 Power of Attorney 46,712 Miscellaneous 48,492 


Soldiers do not have claims for wages, disputes about rent, eject- 
ments, partnership and business difficulties, but civilians do and such 
cases will also flood into the Legal Service Offices. 


From the educational standpoint there would seem to be no reason 
why the plan for clinical apprenticeship training should not use the 
Legal Aid Offices as well as the Legal Service Offices. 


D. The Apprenticeship Method and Professional Ethics 


No medical intern can see the pain and suffering in a hospital and 
strive to alleviate it without coming to understand the Hippocratic 
Oath and whether he has the inherent aptitudes required of a good 
doctor. 


The apprentice-intern in the Legal Aid or Legal Service Office will 
learn his own aptitudes and he will absorb through his pores the 
ethical concepts which make the legal profession a noble calling. 


When he applies for a warrant in behalf of a deserted wife and her 
hungry children in order to apprehend the deserting husband and 
father, he sees the law not as a bag of tricks but as an instrument of 
social righteousness. 


He will come clearly to see, what is too often obscured, that the law 
office is an integral part of the administration of justice in our country 
because more than ninety per cent of all the legal problems that people 
have in all their lifetimes are dealt with, settled, adjusted, and disposed 
of not by judges in courts but by lawyers in law offices. 


The objective of his arduous years in law school will become mani- 
fest. There, instructors devoted to the science of the law disciplined 
his mind, taught him the austerity of reasoning from legal principle 
to conclusion, and gave him the indispensable tools of learning. He 
will understand that as an apprentice he is acquiring in the only possible 
way the knowledge of how to place the law at the service of the human 
being who needs the protection vouchsafed by law. He finds that there 
is a reciprocal interaction between theoretical and practical training 
which illuminates and verifies both. 
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He realizes that the whole purpose, the end, is to fit and prepare him 
to be a worthy minister of justice. 

If the patient reader feels that our problem has been complicated 
because we have so many strands to weave into a pattern, there is 
encouragement for him in the saying of St. Paul that “all good things 
conspire together.” 


We have only one final strand to consider. 


IX. “SoctIALIzATION” Versus AN INDEPENDENT BAR 


The last of the four factors which, in combination, have pushed our 
problem into the foreground comes right out of the heart of the times 
in which we are living. Every man knows and feels that a great deal is 
going on, that new currents are sweeping around the world, that mil- 
lions of peoples are struggling towards freedom, that there is a uni- 
versal yearning for peace and justice on earth, that all institutions are 
being tested, and that none are sacrosanct. 


All this ferment is expressed by each man in his own way, and I can 
only state my own interpretation. 


For selfish and unselfish reasons we hope that the new world will be 
attracted by our form of government and the American way of life so 
that, in other nations, free peoples will set up democratic regimes and 
institutions. 

In order that our general system may make its maximum appeal, and 
because we are not hypocrites, we are engaged in reexamining our own 
institutions. We want to keep what is good, and add what is found 
needed. 


Law is the foundation of our whole structure. We are determined 
that it shall be strong. We know that law is not self-enforcing, and that 
lawyers are essential. 

There being cumulative evidence that a vast section of our popula- 
tion finds access to lawyers so difficult as to be impracticable or im- 
possible, we have put our minds on that problem. There appear to be 
two solutions, which are not inconsistent but complementary, so that 
we should give both a thorough tryout. 

They are the Lawyers’ Reference Plan and the Legal Service Office. 


When these ideas were first broached, the cry of “socialization” was 
heard. That, we must assume, was more than just an attempt to “smear” 
the projects. I believe it originates in a complete misunderstanding. 
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This issue is one of the greatest in the world today, and proponents 
of anything new should be prepared to face and deal with it squarely. 


Mr. Embree, in his address already quoted from, said of the Lawyers’ 
Reference Plan: 


It is opposed in some quarters by the Bench and Bar. Some say 
this will le: d to socialized law practice. We who have studied the 
project and its brief history have no such fear. 


We believe that it is consistent with, and tends to promote the 
individual freedom and initiative of what we like to call our way 
of life here in America. (Italics supplied). 

In layman’s language, Mr. Frederick G. Brownell put it this way in 
his American Magazine article: 


When the Lawyer Reference Plan was first proposed, a few old 
fogies shook their heads and muttered that the Bar Association was 
plunging hell-bent into the pit of socialized law practice. 


Today most Chicago attornieys subscribe to the opinion that, 
in setting up the Plan, the Association made a prudent move toward 
heading off the threat of socialized law practice. 


In the same confused way, legal aid has been accused of being the 
entering wedge of socialized law practice, but fortunately it has had 
able defenders whose clear statements should set the matter straight 
in the minds of the bar. 


Thus, John S. Bradway, Professor of Law at Duke University and 
the patron saint of legal aid today, in his article Will “Socialized Law” 
Be Next?® made plain in 1945 his conviction that a socialized bar would 
be brought about, not through legal aid and legal service offices, but 
by the failure of the bar to heed the public’s need for such service, in 
which event the government would be forced to act. 


Also, James T. Donald said:? 


We lawyers are familiar with the popular support which has 
been extended to the demands for a program in the field of social- 
ized medicine. . . We are wondering whether this may be the first 
= towards the ‘socialization’ of all the professions. It can happen 

ere. 


Legal aid work is the answer to any demand for socialized law,— 
the question as to whether the legal rights of the poor man are 
being obtained and protected can then be answered with statistics, 
and a proper expression can be given of the idealism which is in- 
herent in the profession. (Italics supplied. ) 


*29 J. Am. J. Soc’y. 13 et. seq. 
Presidential Address at the 1946 annual meeting of the Oregon State Bar. 
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In similar vein, Judge Augustus N. Hand expressed his belief as 
follows:® 


Legal Aid Societies like yours, if their facilities can be enlarged 
and brought to the notice of the public far more than has hitherto 
been possible, are the most available agencies to represent the 
poor. 

The inevitable alternative which, because of its encroachment 
upon the legal profession and its bureaucratic tendencies, I hope 
will not come to pass, is some form of socialized law. (Italics 
supplied. ) 

As a matter of sane policy, as well as sound morals, we cannot 
afford to ignore well-founded grievances and callously ‘shut the 
gates of mercy on mankind.’ Such a course is not only wrong, but 
in times like these endangers the success of our whole democratic 
system. 


The American Bar Association Journal published an editorial entitled 
“Legal Service Policies” in its December 1946 issue which said in part: 


As to the organization of legal services for persons of moderate 
means. . . the profession is confronted with an early choice as to 
whether it will maintain its historic prerogatives and position by 
itself fulfilling the new needs, or will stand by while these essential 
forms of legal service are taken over by institutions, by labor 
organizations, or by bureaus of government. 


The alternatives have been clearly presented to the bar. In its own 
field of service to the poor, legal aid has proved to be not the entering 
wedge for socialization but a great force adamantly holding back the 
pressure for socialization and abating the pressure by the extent to 
which legal aid offices have been created, properly staffed, decently 
supported, and honestly maintained. 


The debt of the legal profession was given expression by Dean 
Vanderbilt in his October 1946 address, already cited, in the following 
trenchant words: 


As to the great problem of the age—the relation of the individual 
and the state—the legal aid organizations of the country are making 
their contribution to the practical solution of one phase of this 
great question in a very constructive way. 

No one can deny the universal tendency in democratic nations 
as well as in totalitarian countries to ask or to permit the govern- 
ment to take over almost every conceivable function. 


In the face of the tendency toward governmental operatiun and 
control and in spite of the trend toward centralization, the pattern 








® Address at the Seventieth Annual Meeting of the Legal Aid Society in New York on 
February 27, 1946. 














LEGAL SERVICE OFFICES 447 






































May] 


of legal aid activities in the United States presents an encouraging 
example of the results which may be achieved by the cooperation 
of th organized bar and of the social agencies of the country. 


It is refreshing to see the lawyers of the country assuming more 
and more responsibility for legal aid as one of the obligations of 
the members of the bar, both individually and collectively. 


In so doing they are constantly reminding us that we need not 
necessarily surrender to the easy but dangerous course of accept- 
ing government subsidies. For their example we of the law schools, 
struggling with major problems of the day, are grateful. We are 
proud to be counted as members of a profession that does not 
readily surrender. 


To quote again from the address of Mr. Justice Jackson, delivered 
by him when he was Solicitor General: 


No greater misfortune can befall us than to have our leading 
lawyers become so preoccupied with individual practice that they 
fail to recognize difficulties gathering for the whole profession. 
Something like this has happened to the medical profession and 
may well be happening to lawyers. 


Social forces are able to operate on our profession pretty directly. 
Even more than most callings, our own is created and priviledged 
by government itself. 


Our danger lies, not so much in the fact that there is stormy 
weather ahead, as in the fact that the largest and most influential 
part of our crew refuses to heed the storm signals. 


In default of our attention this problem will be likely to be forced 
upon government. 


We cannot afford to become defendants in the case of “Society 
v. The Bar.” 

Legal aid offices and legal service offices are much better when 
entrusted to bar associations rather than to governmental bureaus; but 
legal aid offices and legal service offices conducted by the government 
are much better than nothing. 


X. Controt By THe Bar 


Why is the control of legal service offices by bar associations to be 
preferred? For the answer, “let us,” as Jefferson liked to say, “have 
recourse to fundamentals.” 


Our forefathers knew that the greatest and most pervasive danger of 
tyranny comes from government itself. That is why they insisted on a 
Bill of Rights and a written Constitution providing for a judiciary that 
should be independent of the executive and legislative departments. 
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The guarantees to the individual in the Bill of Rights are printer’s 
ink on paper until an independent lawyer draws a writ of habeas 
corpus and presents it to the court of appropriate jurisdiction. 


If the lawyers representing individual citizens are more and more 
transferred to the public payroll and appointed by political influence, 
they will not dare to be independent when the citizen needs protection 
against the government—the lawyer’s paymaster. 


An independent bar is even more important than freedom of religion, 
freedom of speech, and a free press, in the sense that those freedoms 
depend on law. They can have no other protection. 


Without an independent bar, habeas corpus vanishes. The govern- 
ment can then arrest any man, however, unjustly, with impunity. That 
is the Gestapo. 


That leads to the totalitarian state, which necessarily denies that a 
human being has an immortal soul because that would be more im- 
portant than government, and which is finally driven to substitute the 
State for God. 


This result is the contravention of all that we hold dear and sacred. 


Yet it has come about in other lands and the pattern of its happening 
has more often been a failure by the people’s leaders than intent by the 
people themselves. In the field of law in America, the people look to the 
organized bar for leadership. That places the responsibility on us. 


The issue is not whether we shall do something or do nothing. The 
demand for ordinary everyday legal justice is so great and the moral 
nature of the demand is so strong that the issue has become whether 
we devise, maintain, and support suitable agencies able to satisfy the 
demand or, by our own default, force the government to take over the 
job, supplant us, and ultimately dominate us. 


XI. THe ENcuiisH LEGAL AssIsTANCE PLAN* 


Parliament is about to enact legislation, based on the famous Rush- 
cliffe Report, which will greatly extend legal assistance in court and out 
of court, not only to the poor but also to persons of moderate means in 
England, Wales and Scotland. 


Headlines in American newspapers have called this “socialized law” 
and some writers have asserted that it presages socialization of the 
legal profession. 





* This portion of Reginald Heber Smith’s article also appears in the Am. Bar Assoc. 
J., June 1949 as one of the reports on the survey of the Legal Profession. 




















- 


May] LEGAL SERVICE OFFICES 449 


It seems certain that this great undertaking will have a direct effect 
upon the development of our own legal institutions so that it is im- 
portant to understand what the plan really is and also what it is not.? 


1. Origin of the Plan 


Everything that follows will be seen in much truer perspective if 
we keep firmly in mind the real origins of the plan. 


Because the present government of England is a Labour Government 
which has socialized the railroads, coal mines and other basic indus- 
tries, it has been assumed in the United States that the Legal Aid and 
Advice Scheme is another step and a vital step by the Labour Govern- 
ment towards complete Socialism. 


The facts are quite the contrary. As S.C.T. Littlewood, Chairman of 
the Legal Aid Committee of the Council of the Law Society and a mem- 
ber of the Rushcliffe Committee, has stated: 


That Scheme in the first place was prepared entirely by Mr. Lund. 

It was his own idea and he did it unaided. The Committee of the 

Council of course went through it. The Rushcliffe Committee . . . 

adopted almost completely the Scheme put forward by the Law 

Society. 

If, in America, the executive secretary of a state bar association draft- 
ed such a plan, had it approved by the Association’s Legal Aid Com- 
mittee and then by the Association which in turn submitted it to a 
committee of its state Jegislature, we would not talk of “socialization” 
at all. We should simply think that an alert bar association was trying 
to do its full duty. 





*In describing the plan I shall try to stick to the fundamentals and to leave out aspects 
that are peculiar to the English organization of courts and of the Bar. Also, I shall cn- 
deavor to translate the plan from its English terminology into American terms or analogies, 
because anyone studying the subject quickly finds that it is altogether too easy to draw 
false inferences and to become completely misled. For example, the basic phrase “legal 
aid” means one thing in England and something quite different in the United States. And 
what lawyers in America receive for their services we call ‘fees’; in England what the 
solicitor receives for services is part of his “costs.” Whenever the context requires the use 
of words whose meaning to us differs from their meaning in England, I will insert a defi- 
nition. 

Those who wish the complete details will find them in mpst convenient form in “lecture 
on the Legal Aid and Advice Scheme” delivered before approximately 1000 solicitors by 
Thomas G. Lund, Secretary of the Law Society, on December 8, 1948, which fortunately has 
been reprinted in the March, 1949, issue of THE ReEcorp of The Association of the Bar of 
the City of New York (Volume 4, Number 3, page 77). “THE Lecat Am and Apvice BILL 
(But 22)” and “Summary Or THE Proposep NEw Service” have been printed by His 
Majesty’s Stationery Office in London and the latter has been reprinted in the December, 
1948, issue of Brier Case (Volume VI, Number 10, page 82) published by National Asso- 
ciation of Legal Aid Organizations. My own study of these documents left me with a num- 
ber of practical questions unresolved and so I have had a considerable correspondence with 
Mr. Lund to whom I wish acknowledge my great indebtedness, 
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2. Cause of the Plan. 


The impelling force behind the plan was that, for reasons which have 
never been clear to us, legal aid in England had lagged far behind its 
development in the United States.'° 


The situation was so bad that Gurney Champion proposed in his 
Justice and the Poor in England that Parliament repeal the fortieth 
paragraph of Magna Charta—“to no man will we deny, sell or delay 
right or justice.” 


World War II brought matters to a crises. Professor A. L. Goodhart 
of Oxford has stated: 


It was the Army which first realized that it was necessary to furnish 

free legal service to the soldiers if their morale was not to be affect- 

ed; it has taken this war to bring the lesson home to those in 
authority. 

In a literal sense German bombs made a powerful contribution. 
Before the war, the largest Legal Advice Centre in London was open 
only one evening a week. Advice was given and that was all. The 
solicitors received no compensation; they rendered this public service 
after a full day’s work in their own offices. There were no stenograph- 
ers; hence no negotiations with opposing parties; and so disputes that 
could have been adjusted were not settled. 


“At the outbreak of war, when all evening activities stopped,” points 
out the Rushcliffe Report, “the centre tried the experiment of opening 
for a short period during the day, and from this has sprung the inter- 
esting development of a whole-time Poor Man’s Lawyer centre staffed 
mainly by full-time solicitors who receive small salaries and where 
whole-time typing and clerical assistants are also employed. This has 
facilitated an increase in letter-writing and has made it possible for the 
centre to do much more by way of negotiation.” 


The dates of the Rushcliffe Report themselves reflect the determina- 
tion with which England, once aroused, faced its legal aid problem. 
The Committee was appointed in May. 1944, at the time of the Norman- 
dy invasion; it filed its report in Parliament in May, 1945, when Ger- 
many was capitulating. 

It may also be noted that the election which brought the Labour 


Government into power was held on July 5, 1945. The conservative 
party as well as the Labour Party has supported the legal aid proposals. 





” This statement is fully supported by Robert Egerton, the head of the largest Free Legal 
Advice Centre in London, in his book Lega Am, published in 1947. 
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These things are not said in order to detract anything from the credit 
to which the Labour Government is fully entitled. During this period 
of austerity it has had the courage to stand by the Rushcliffe Report 
which may place a burden of eight million dollars a year on the British 


Treasury. 


I have recited these facts so that when we consider the significance 
of the English plan for our own institutions we shall not fight a sham 
battle about ideologies but will examine the English plan with the 
full and unbiased respect to which it is entitled on its merits. 


3. Principles Underlying the English Plan. 


The English Plan rests on five basic principles. 


(1) No person ought to be deprived of legal advice, or, if neces- 
sary, legal representation before any court in the country by 
reason only of lack of means. 


This principle comes from Magna Charta. It has been embodied in 
American law. It is approved by our bar associations. Very similar 
words will be found in the constitutions of our Legal Aid Societies. 


(2) Those who can afford to pay nothing shall receive their legal 
aid free, but those who can afford to contribute something 
towards their own costs should contribute what they can afford. 


The first half of this sentence accords with American ideas about 
legal aid. The second half of the sentence is common sense; in the 
United States we are just beginning to deal with the problem of those 
who can pay nothing by our experiments with lawyer reference plans 
and bar association discussions about “low-cost legal service bureaus.” 


(3) The legal services to be provided should be provided by the 
legal profession, who should receive fair and reasonable re- 
muneration for their services. 


There can be no quarrel with that statement. It is not a platitude 
because it states a principal which, if adhered to, will stop the muddy- 
minded thinking which has caused endless trouble in the proper de- 
velopment of legal aid work. 


It is a lawyer's professional obligation to serve needy clients free of 
charge as much as he can. But it is impossible for a lawyer to serve too 
many clients without charge because he will go bankrupt. 


(4) The administration of the Scheme should not be by a De- 
partment of State or a local authority, but should be by the 
profession itself, acting through the Law Society and re- 
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sponsible to the Lord Chancellor as head of the legal pro- 
fession. 

This is a doctrine we profoundly believe in. As the philosophy of 
legal aid has developed in the United States, it has steadily become 
clearer that the responsibility for the conduct of legal aid is a profes. 
sional responsibility of the Bar and that it can best be performed by 
the organized Bar. That is why the American Bar Association has now, 
and for nearly a generation has maintained, a Standing Committee on 
Legal Aid Work. 


(5) In so far as it is not found from other sources, the cost should 
be borne by the State. 


Here the English plan is being logical. If the cost of adhering to 
Principle No. 3 exceeds the receipts that can be expected under Prin- 
ciple No. 3, then the difference must be defrayed by public funds. 


But at this point some readers may say to themselves: “At last the 
cat is out of the bag. This is socialization!” 


Since that word has acquired connotations and overtones in the 
United States which arouse strong emotional reactions let us deal with 
it at once. 


4. Does The English Plan Involve Socialization? 


The verb “socialize” unhappily is an ambiguous word. Webster's 
Dictionary uses as definitions “to adapt to social needs or uses” (which 
most honest citizens approve of ) and “to render socialistic; to regulate 
by the theories or practices of socialism” (which most of the same 
people violently disapprove of). 


I believe the picture which “socialization of the profession” brings 
into the minds of American lawyers is substatially as follows. The 
Government opens a bureau or a chain of bureaus. The staffs of the 
bureaus consist of lawyers on salary. The lawyers are political ap- 
pointees. Persons needing legal aid go to the offices of the bureaus. 
Gradually the rules as to eligibility for free assistance are expanded, 
for political rasons, until finally the private practioner is crowded to 
the wall. 


Undeniably this raises a serious question. And truth compels the 
admission that the analogies that come readily to mind are mostly mis- 
leading. To subsidize the medical profession may or may not be a wise 
thing; but to subsidize the legal profession involves something entirely 
different. The enemy of the doctor’s patient is disease, but the enemy 
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of the lawyer's client may be the government itself. This is so because 
government can become the worst tyrant of all and also because, as 
governmental services are expanded, the citizen has more disputes 
with government. The true analogy would exist if the doctor's subsidies 
came from the microbes. 


The fear is that if the Government becomes paymaster of the lawyers 
it will soon become master of the lawyers. 


The real question, under the English plan, is whether the interposi- 
tion of a strong, independent agency between the Government and the 
lawyer eliminates the danger, for practical purposes. 


The solicitior does not work in a government office; he remains in 
his own office. He need not seek appointment by a government official; 
he can volunteer for serfice or not. He is not paid a salary; he re- 
ceives his fees (called “costs” ) in accordance with law. He is amenable 
to discipline not by government but by the Law Society. His obliga- 
tion to a client under the plan is exactly the same as to any client in 
his private practice. 


This plan sholud prove sound because the Law Society is strong and 
independent. It is master in its own house having control over admis- 
sions and over discipline. It is all-inclusive. The complete independ- 
ence of both branches of the legal profession in England is supported 
by long tradition which contrasts sharply with the comparative weak- 
ness of most of the bar associations in the United States. An analysis 
of the historical causes for this divergence would lead us too far astray; 
but it should be noted that the recent development of all-inclusive, 
state-wide bar associations puts us back on the main road and offers 
great promise. 


In the United States our institutions for giving legal assistance to 
the poor have, in the main, grown up as private philanthropies, spon- 
sored by lawyers or by bar associations. 


Yet, at the same time, there are many instances where public funds 
have been relied on and, so far as I am aware, no one has claimed that 
legal aid, by receiving public financial assistance, had become social- 
istic. 

All public defenders are paid out of public treasuries. The Legal Aid 
Society of Rhode Island receives an annual appropriation from the 
state legislature. The Buffalo Legal Aid Society receivse substantial 
aid from the city and county. Several legal aid offices are given rent- 
free space in public buildings. 
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Under the laws of Connecticut there is a public defender in every 
county who is paid out of the county treasury. The larger cities are 
authorized to establish legal aid bureaus at municipal expense, which 
New Haven, Hartford and Bridgeport have done. 


The nearest analogy to the English plan to be found in our country 
is a statute in the State of Washington under which the legislature 
may appropriate public funds to the Washington State Bar to be dis- 
bursed by it for legal aid work. This has never been put into effect. 


These illustrations indicate that the English plan is not revolutionary 
and that to condemn it as “socialistic” and utterly alien to American 
ways is simply to confuse and deceive ourselves. 


The two features that make the English plan have special signifi- 
cance for us are these: 


First, it is a nationwide plan designed to give complete coverage. 


Second, it is the first great effort to extend the principles of legal aid 
to persons who are not “poor,” but who are persons of moderate means 
able to pay something for legal services. 


5. Broad Outline of the Plan. 


The English plan is aimed primarily at providing assistance in civil 
cases. 


For some time England has enjoyed a good public defender system 
supported by the public treasury. It is not generally realized in this 
country that the traitor “Lord Haw-Haw,” being penniless, was rep- 
resented and stoutly protected in all his legal rights, from arraignment 
through trial and the final appeal in the House of Lords, by solicitors 
and barristers paid out of public funds under the English Poor Pris- 
oners Defense Act of 1930; in other words by lawyers who, in America, 
are called public defenders. 


England has had a poor persons’ procedure (roughly analogous to 
our in forma pauperis procedure), but it was limited to cases in the 
Supreme Court and the test of poverty became too strict. It made no 
provision for general legal advice and consultation which is by far the 
larger part of the need for legal services which most people have 
throughout their lives. 


The new plan extends legal aid to persons having cases in all courts 
in the country. This does not include administrative tribunals at the 
present time. 
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The extension of this plan to the county courts is of the greatest 
importance because most of the cases of the average citizen are heard 
there and, further, because solicitors are entitled to try cases in the 
county courts. 


The English plan falls into two major parts which will be confusing 
to American lawyers unless we fix the English terminology firmly in 


mind. 


With us “legal aid” means assistance to poor persons in court or out 
of court and of course includes advice. In England “legal aid” means 
assistance in litigation and negotiation but not advice and it includes 
assistance not merely to the poor but also to persons of moderate means. 

The giving of advice is called in the English plan simply “Advice.” 
It does not include letter-writing or any negotiating with opposite 
parties or counsel. In England the office giving advice has commonly 
been called the “Poor Man’s Lawyer.” 


As “legal aid” in the English statutes excludes all advice but includes 
negotiation, settlements, letter-writing, all preliminary steps in litiga- 
tion and the litigation itself, I will use the term “legal assistance.” 


In contradistinction to “legal assistance,” the word “advice” will refer 
purely to oral advice on legal matters and to no other part of the law- 
yer's usual work for clients.’ 


To qualify for legal assistance (as thus defined) the applicant must 
have an income and a capital less than limits fixed by the statute; in 
other words, the applicant must pass a “means test.” 


To qualify for advice (as defined) the applicant need pass no “means 
test.” Whether the solicitor should serve him gratuitously or not is left 
to the sound discretion of the solicitor himself. 


6. Legal Assistance: The Means Tests: Its Administration. 


In any plan of this sort the “means test” is always bound to be the 
most awkward feature. The legal aid societies in the United States have 
steadily had great difficuity defining in words just who is a “poor” per- 
son and who is just above being “poor” in economic status. In actual 
practice the problem virtually disappears; but in drafting a statute 
some definitions and classifications are inescapable. 


This is the one part of the plan which the Law Society refused to 
administer. It believed that it would be “damned if we do and damned 





™ Parenthetically it must be noted that drawing wills, conveyances of property and pro- 
bate work are not provided for under the English plan. The theory is that such cases involve 
Property so that the clients need no special assistance. 
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if we don't.” If strict in interpretation, the public might feel it was 
emasculating the plan; if liberal, the public might charge that the 
lawyers were trying to drag in all the business they could get. 


Hence the means test will be administered by the National Assistance 
Board. The nearest analogies in the United States would be the Social 
Security Board or the state unemployment compensation commissions, 


7. Legal Assistance: The Means Test: Its Coverage. 


It is extraordinarily difficult for us to translate the terms of the Eng- 
lish statute into words and phrases that are perfectly clear to us. The 
critical term is “disposable income.” Very roughly that means net in- 
come after taxes, after a few specific deductions. We are not quickly 
familiar with English tax rates but the fact is that they have far more 
effect on arriving at “disposable income” than we have been led to 
realize by much of what has been published in our country. 


For our purposes I believe that a few specific figures will give as com- 
plete a picture as we need. I will convert pounds into dollars at the 
simple ratio of 1 pound=$4.00. 


Persons may be eligible for the benefits of the plan if their gross in- 
come does not exceed about $3,000 per annum. 


But persons are ineligible if their disposable income exceeds $1,680. 


It is estimated that of England’s total population of 48,000,000 the 
benefits of the plan will be open to the members of 12,000,0000 families. 
This one-quarter to one-half of the population certainly includes all 
the poor and with equal certainty it does not include all the middle 
class. It probably includes the lower one-half of the middle class or 
what in the United States we often refer to as “persons of moderate 
means.” 


I have tried to convert the English over-all figures into what their 
approximate equivalents would be in the United States. Figures sup- 
plied by the Federal Reserve Board and the Department of Commerce 
indicate that in 1946 there were at least 40,000,000 men, women and 
children in “spending units” with gross income of from $1,000 to $1,999. 
Under a family income of $2,000 is just about the line drawn by our 
legal aid societies in our large cities in determining who is entitled to 
gratuitous legal aid. 


In the class with incomes from $2,000 to $2,999 there were about 
35,000,000 people. 
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Statistical exactness is unimportant. It is self-evident that the Eng- 
lish plan is an ambitious one and reflects a genuine desire to give assist- 
ance either gratis or at low cost to all who may need it. 


8. Legal Assistance: Contributions by Those Served. 


Those served by the plan are no longer to be called “poor”; instead 
they are known as “assisted persons.” 


The contribution which such a person may be called on to make is 
best understood by a concrete illustration. 


Let us assume a married man with a disposable income of $1,232. 
This means his income after taxes and in certain cases, after deducting 
rents, disability pensions and an allowance in respect of each child, if 
any. He is entitled to a further deduction of $208 for his wife. That 
gives us a “final disposable income” of $1,024. 


A person with a final disposable income of $624 or less pays nothing. 


An assisted person is liable to pay 50 per cent of the excess of his final 
disposable income over $624. 


In the case we started with, the excess is $400 ($1,024 miuus 624); 
50 per cent of that is $200. In addition, contributions will be made out 
of capital, if any. The expression “capital,” however, does not include 
household furniture, tools of trade, or an occupied house; nor does it 
include the subject matter of the litigation. Assisted persons may be 
required to contribute all capital (as thus defined) in excess of $300 if 
single, or $600 if married. 


I will not encumber this article with elaborate computations as to 
contributions from capital assets. If the English experience proves to 
be roughly comparable to our legal aid experience in the United States, 
it will turn out that figures as to income will be controlling nine times 
out of ten. 


It is obvious that the contributions by person served, while they will 
never be large, can amout to much more than token payments. 


9. Legal Assistance: Remuneration to Lawyers. 


The English plan for remuneration to lawyers is based on a factual 
situation and a principle neither of which obtains in the United States. 


Solicitors’ “fees” (“costs” in England) are fixed by law—apparently 
by multitudinous statutes. Barristers’ “fees” are not prescribed by 
statute, but as against a losing party in litigation the amount to be paid 
towards the winner’s barrister’s “fee” is fixed in each case by a court 
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official called the Taxing Master. That factual situation does not exist 
with us. 


The principle in the English administration of justice is that the losing 
party shall reimburse the winning party for all his reasonable and 
normal costs including the “fees” of his solicitor and barrister. With 
us the principle of general application is that each litigant pays his own 
attorney out of his own pocket. 

As “fees” are thus fixed in England, the Rushcliffe plan at this point 
has easy going. 

It provides that in cases in the Supreme Court barristers and solicitors 
shall receive 85 per cent of the normal or standard “fees.” 


For cases in the county courts the solicitors will receive full fees. 


At this point we can define more precisely what the contribution by 
the Government will be. 

We have already seen that the assisted person may himself be liable 
to pay a not unsubstantial sum depending on his means. We have 
pointed out that the loser must pay the winning party for all his ex- 
penses. The solicitor will be paid from these sources before the Gov- 
ernment is called upon at all. 

But if those two sources prove inadequate, then the Government 
must make up the shortage. 

What the cost to the Government will actually be can be known 
only after experience. The Government’s own estimate is $8,000,000 
per year but it says this figure is “necessarily conjectural.” 

A great deal will depend upon how the responsible committees of 
lawyers determine whether the applicant has reasonable grounds for 
bringing or defending an action. 

The experience of legal aid offices in the United States has been that 
as to cases which they could not settle and decided to bring to trial, 
they have won in an overwhelming majority of instances. 

Apart from “fees” in litigation, the Government. will pay solicitors 
and barristers for their administrative work on area and local com- 
mittees. 


10. Legal Assistance: Reasonable Grounds for Suing. 

The applicant for aid must not only satisfy a “means test” which, as 
we have seen, is not administered by the profession; he must also show 
reasonable grounds for believing that he has a legal case or a legal 
defense. At this point, the legal profession takes hold and becomes 


responsible. 
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The profession will administer the plan through twelve area commit- 
tees. Each area committee will consist of four barristers and twelve 
solicitors. 


Each area committee will appoint local committees. A local commit- 
tee will consist of five solicitors (with three constituting a quorum). 
Barristers may serve on local committees. 


The local committee decides whether the applicant’s case or defense 
is sufficiently meritorious to give him a “Civil Aid Certificate’ which 
entitles him to the benefits of the plan. 


In granting or denying applications the local committee has a sub- 
stantial margin of discretion. It is not compelled to grant the applica- 
tion even if there seems to be a legal case; the committee can decide 
that it is not a case that is entitled to be litigated at public expense. 


It is at this point in the procedure where the “headaches” occur. This 
is inevitable and no plan has ever devised any fool-proof procedure 
or any series of infallible tests. The saving grace is that in actual op- 
eration the decisions to be made case by case are much clearer than 
in theory would seem possible. With experience the lawyer-administra- 
tor acquires a “feel” of the matter so that his judgment is almost in- 
tuitive. 

An aggrieved applicant can appeal from the local committee to the 
area committee. 


ll. Advice. 


Advice, as it has been narrowly defined, is to be given in offices 
called Legal Advice Centres. They will be located and set up as 
determined by the area committees. 


In the offices will be solicitors on a full-time or part-time basis (de- 
pending on the volume of work). They will be employed and paid 
salaries by the Law Society. 


Advice will be given orally. The offices will be open mornings and 
afternoons and, if necessary, in the evenings. 


Persons seeking advice will not be subject to any “means test.” Each 
person will be expected to pay 50 cents for each interview but the 
solicitor may waive that. 


12. The Client-Lawyer Relationship. 


English barristers and solicitors will not be regimented and dragooned 
to serve on panels under the plan. They are free to enroll or stay out. 
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If they enroll, they are expected to accept cases “as they come.” This 
is also the rule under lawyer reference plans in the United States, 
While they cannot “pick and choose,” they can be excused for valid 
reason and a valid reason can be overwork. 


The client, who has qualified can select any solicitor on the panel. 


To quote Mr. Lund: 


It is certainly intended to interfere as little as is really possible 
with the normal relations which exist between client, solicitor, and 


counsel. 


13. Financial Provisions. 


Each year the Lord Chancellor will make a grant of a lump sum to 
the Law Society which will be kept separately as the Legal Aid Fund. 


Into the fund will go all contributions of assisted persons, all “costs” 
received in behalf of assisted persons, and the nominal fees paid for 
advice. 

As everything must go into this fund, barristers and solicitors will 
be paid what they are entitled to receive out of this fund by the Law 
Society. 

14. The Lord Chancellor and His Advisory Committee. 

In supreme charge of the plan is the Lord Chancellor who is the 
executive head of the whole administration of justice in England and 
who appoints all judges. 

We have no comparable officer in the United States. The nearest 


analogy is probably that of the Chief Justice of the Supreme Court of 
New Jersey under its new constitution. He is the executive head of all 
courts but does not appoint judges. 

There will be an Advisory Committee, to be appointed by the Lord 
Chancellor, and it is expected that a majority of its members will be 
laymen. Apparently their primary function is to keep an eye out to see 
that those who need legal aid really get it. 


- 


15. Summary. 

The foregoing does not purport to be a complete resume of the Eng- 
lish plan. It leaves out of account, for example, special provisions as 
to divorce cases which are so numerous that some will have to be 
handled by specialists on a “mass-production” basis. Also I have omit- 
ted references to assistance to troops on overseas duty and to certain 
extensions of the existing provisions for assistance in criminal cases. 
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As the Act itself is twenty-one pages in length and the official sum- 
mary covers eleven pages, it has seemed to me that the space at my 
disposal would best be devoted to the salient features of the English 
plan and especially to those aspects which have relevance to the similar 
problems we are facing in our own country. 


It is obvious that the plan could not be transported bodily to the 
United States. We will be wise to do as the English have done and 
build on the foundations of what has already proved good in our own 
legal institutions including our legal aid organizations. 


The need in the United States is as great as in England and because 
the demand is moral in character, it must be met in one way or an- 
other. It is earnestly to be hoped that our bar associations will accept 
the challenge and, emulating the Law Society, work out a plan that 
they believe will accord with the public welfare. 


Judge Albert Conway, of the New York Court of Appeals’? spoke of 
the “hundred million or more” people in our country who do not find 
any simple or easy access to lawyers’ services. Then, turning his atten- 
tion to the English plan, which we have been considering, he said: 


Sometimes we see things more clearly by lifting our eyes from our 
surroundings and viewing what is occurring elsewhere. In Eng- 
land a committee consisting of leaders of the bar and in social 
reform headed by Lord Rushcliffe was appointed in London, on 
May 25, 1944, curiously enough when the war was at its height, 
‘to inquire what facilities at present exist in England and Wales 
for giving legal advice and assistance to Poor Persons, and to make 
such recommendations as appear desirable for the purpose of 
securing that Poor Persons in need of legal advice may have such 
facilities at their disposal. . .’ In May of 1945, one year later, 
there was made the so-called Rushcliffe Report, by the Commit- 
tee, to the Lord High Chancellor and by him presented to Parlia- 
ment. I recommended most earnestly a reading of it and of the 
recommendations contained therein. 


One major section of the Survey of the Legal Profession, now under 
way, is devoted to availability of lawyers’ services. The Survey will 
study legal aid, public defenders, lawyer reference plans, the Phila- 
delphia Neighborhood Law Office Plan, legal service offices for per- 
sons of moderate means and all related subjects. 


It is to be hoped that the Survey reports will give the bar associations 
reliable factual material which will enable them to act in order to insure 
a more equal administration of justice in America. 





*In his address at the annual meeting of the dressing at the annual meeting of the New 
York State Bar Association on January 25, 1947. 




















STATE AID FOR HOUSING 


HAROLD AND JOHN I. ROBINSON* 


“We recommend that tenements for the better accommodation of 
the poor, be erected in cities and villages. 


The condition of dweiling-houses has a most intimate and im- 
portant relation to the health of the inmates; and there is no doubt 
that the diseases of the laboring classes and the poor, are often 
produced and accelerated to fatal results, from defects in these 
respects, which are removable. * * * And they recommend to 
accomplish such an object. * * * 2nd: To take such steps as may 
seem to them best, by the establishment of chartered or private 
companies, to procure the construction of large, well-fitted build- 
ings, especially designed for the use of such tenants'.” 


This was the finding and recommendation of the Sanitary Commis- 
sion of Massachusetts in 1850, one hundred years ago. Even then, the 
evils of poor and insufficient housing were recognized and the need 
for stimulating, remedial action realized. The remedy then proposed 
was investment of private capital in rental housing for families of 
low income.” Some sixty-two years later, Massachusetts made an abor- 
tive attempt to remedy the housing plight of its citizens through state 
construction.’ Ninety-eight years later, lack of housing had reached 
such proportions, that the Commonwealth of Massachusetts found it 
imperative to undertake a $200,00,000 public housing program.‘ 


In April, 1949, the voters of Wisconsin, some eleven hundred miles 
from Massachusetts, approved a referendum permitting a change in the 
State Constitution which will enable the Legislature to provide funds 





* This article is a continuation of State Spending For Veterans’ Housing, 1949 Wis. L. 
Rev. 10. That article, although printed in January, was submitted the previous October. 
The Constitutional Amendment had not yet been approved. The editors, therefore, re- 
quested the authors to prepare this brief follow-up article. 

‘REPORT OF THE SANITARY COMMISSION OF MASSACHUSETTS (1850), (reprinted Harvard 
University Press, 1948, page 207). 

* A Boston Committee on the Expediency of Providing Better Tenements for the Poor 
found first, “that property invested in well constructed and well situated houses, to be 
leased to the poorer classes of tenants, by apartments and by the week, is as safe as any 
other real estate excepting the best, and far more so than the average; second, that it yields 
as much as real estate which is equally safe; third, that by putting a portion of his f 
into such buildings, the capitalist may confer an immense benefit on his fellow citizens, which 
must soon react upon himself or his children.” REPORT OF THE SANITARY COMMISSION, 
supra, 208. 

* Robinson and Robinson, The Massachusetts Housing Picture, 1911-1937, Boston Bar 
BuLLETIN (1948); Robinson, Public Housing In Massachusetts, 18 B.U. Law Rev. 83 (1938). 
83 (1938). 

“Robinson and Robinson, State Spending For Veterans’ Housing, 1949 Wis. L. Rev. 10. 
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for the construction of veterans’ housing.’ The amendment had already 
been approved by two succeeding Legislatures so that the constitution- 
al amendment is now a fact. 


This means that Wisconsin can now take its place among that handful 
of states which have made provision for housing its veterans with public 
funds.* It means, too, that the Legislature now must make up its mind 
what, if any type of aid should be enacted, whether there should be 
direct state aid to local housing authorities with state funds, state guar- 
antees, state subsidies, loans or loans and grants to individuals.’ The 
Legislature has available the experience of the diverse programs of 
such states as Connecticut, Illinois, Massachusetts, New Hampshire, 
New Jersey and New York, and the example of the Federal Govern- 
ment. It can restrict its aid to veterans, or take care of the non-veteran 
as well,’ can limit its assistance to the low-income family, or reach 
up into the lower middle income group, or middle income group. It 
may, on the other hand, await action by the Congress, action which 
this year seems most probable. 


STATE Ain CONTINUES 


Oddly enough, the probability of federal legislation in 1949 has not 
been a deterrent to consideration of state aid by the states and their 
municipalities. Housing bills are presently under consideration by some 
twenty-seven legislatures.? In Connecticut, the Senate has passed a bill 
which would increase by $100,000,000 the present state program of 
$45,000,000 for state guarantees of local authority notes and bonds, 
and would make available some $1,625,000 of annual subsidies over a 
period of fifty years.1° In Michigan, legislation is being considered 





*Jt. Res. No. 5, S (1949); supra note 4. This amends Article VIII, Sec. 10, of the Wis- 
consin Constitution to exclude housing from the prohibition upon state spending for works of 
internal improvement. Article VIII, Sec. 10 now reads: “The state shall never contract 
any debt for works of internal improvement, or be a party in carrying on such works; 
* * * Provided, that the state may appropriate money in the treasury or to be thereafter 
reer by taxation for * * * the acquisition, improvement or construction of veterans’ 
jousing.” 

"State Spending for Veterans’ Housing, supra n. 4. 

"Bills proposing various forms of aid have already been filed. In the Conference on 
Veterans Housing held October 15, 1948 under the sponsorship of the Wisconsin Veterans 
Housing Authority, the panel on private housing finance considered three basic questions: 
“(1) what possible state legislation should be enacted to supplement existing federal legisla- 
tion in the field of private housing finance; (2) what independent state legislation might 
be considered for the same purpose; (3) what is the possibility of the investment of funds 
by insurance companies for veterans housing.” 

*The constitutional amendment refers to veterans although the “Explanation” indicates 
some latitude. Supra n. 4 at 22. 

* Vol. 6, NAHO Journat (1949) Nos. 1 and 2. Forty-four state legislatures are in session. 

In April, Governor Bowler offered to a joint session of the legislature a new plan of 
subsidy through interest rates without cash subsidy. Special Message, April 13, 1949. ‘‘More- 
over, private business doesn’t begin to help those Connecticut families whose need is most 
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which would provide $250,000,000 of guarantees accompanied by sub- 
sidies in the amount of over $6,000,000 a year.'! California is interested 
in bills providing $100,000,000 for low rent housing, and $300,000,000 
for loans to limited dividend housing. The Governor of New Jersey has 
recently proposed adding $100,000,000 to the existing $41,000,000 state 
program. New York’s Legislature has authorized increases of $400,- 
000,000 in its loans for low rent housing. In addition, a number of 
cities are initiating programs using their own credit.!? 


This is a significant development in the field of public housing. 
Prior to 1946, all publicly subsidized housing was federally built or 
federally aided. The states limited themselves to the passage of inex- 
pensive permissive legislation. When the Wagner-Elender-Taft Bills'® 
and their ill-fated successor, the Taft-Elender-Wagner Bill,!* met in- 
ertia and the weight of the real estate lobbies, there was a surprising, 
although understandable, activity on the part of the states and some 
cities. For the states to continue to consider spending their own moneys 
when federal aid is in the offing, is, however, amazing. and without 
historical precedent. 


Reasons For ContTINveD STATE AID 


The reasons for continued state action, nevertheless, are simple, al- 
though varied. Some states, such as New York, realize that their need 
for low rent housing is greater than the amount of aid they can expect 
under federal legislation. Others, such as Connecticut and Massa- 
chusetts, are interested in reaching income groups which cannot hope 
to be eligible for assistance under proposed federal public housing 
bills. Others, of course, may be merely making a gesture in the expec- 
tation that federal aid will relieve them of the need for final action. 


STATE Laws NEED REVIEW 


The imminence of federal legislation makes it all the more important 
for the states to overhaul their housing legislation, modernize existing 
laws and bring their statutes into harmony with the federal legislation. 
In 1935, when the movement began for a decentralized housing pro- 





acute. The average Connecticut rent today is $32. The most inexpensive rental housing 
built in Connecticut last year rented for about exactly three times that figure.” 

™ Michigan, like some other states, has a constitutional prohibition upon lending state 
credit to public as well as to private bodies. It was the suggestion of the authors to a 
representative of Governor Mennen Williams that such a restriction could be circumvented 
by direct state construction and local operation. 

For example, Milwaukee, Madison, New York, New York City, Denver, Providence, 
Boston, Minneapolis. 
%S. 1592, 79th Congress. 
*S. 866, 80th Congress. 
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gram of federal aid with local development and operation, the Public 
Works Administration circularized the governors of the forty-eight 
states with model housing bills. The subsequent United States Housing 
Act of 193715 made imperative state housing legislation in states not 
having such legislation as had been passed. Tax exemption was a pre- 
requisite to federal aid, adequate financing provisions were necessary, 
cooperation provisions were inserted, and eminent domain laws clari- 
fied. The result is that some forty-two states now have local housing 
authority laws.1® 


In the main, those laws are adequate to enable local housing authori- 
ties to partake of the aid proferred by pending federal housing legisla- 
tion. Court decisions, too, have relegated to history legal obstacles to 
condemnation, spending, tax exemption and municipal cooperation for 
low rent housing and slum clearance.'? Nevertheless, the experiences 
of the past ten years have disclosed statutory and policy defects and im- 
perfections that might well be remedied at this time while the lure of 
federal aid is available to induce legislatures to act. 


Mpp.e INCOME FAMILIES 


Any state, such as Wisconsin, which has the financial ability, would 
do well, also, to think in terms of the middle, and particularly, the low 
middle, income groups. These families are also in need of some form 
of subsidy. These are the families for whom state aid should be used 
to supplement or complement Federal aid. This latter is the group 
which is ineligible, by virtue of its income, for Federal assistance,'* 
and yet, unable to avail itself of existing, or even proposed, Federal 
credit. In Massachusetts, for example, a State program of guarantees 
to local housing authorities and annual subsidies, will permit housing 
large families having incomes up to $3200.'° The Connectitcut and 
New York City programs of guarantees without cash subsidy afford 
shelter for families in a somewhat higher income group. Other pro- 
posed state programs will provide for varying levels of so-called middle 
income groups. 


Now that public housing for families of low income seems probable 
of passage, the emphasis is on the needs of the middle income families 





50 Star. 888 (1937), 42 U.S.C. §1401 (1940). 

Miller, Public Housing and Its Financing (1946), MunicipaL Law SEcTION, A.B.A., 
Appendix 1. 

" Supre, n. 3 and 4, 

S. 1070, SEN. Rep. No. 84, 81st Conc., Ist Sess. (1949). As this issue goes to press, 
the Senate has voted favorably on S. 1070 and the House Banking and Currency Committee 
has reported out HR 4009. 

Proposed legislation extending the amortization and subsidy periods to 40 years would 
permit even lower rentals, 
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and the aids that may be employed to give them succor.”” Numerous 
bills have been filed in both houses of Congress providing for liberaliza- 
tion of FHA credit, direct loans to non-profit cooperatives, and limited 
dividend housing corporations at low interest rates and longer amor- 
tization periods, and a continuance of prefabricated housing financing.”! 
The argument is centering on state-chartered versus non-subsidized 
interest rates exclusively, veterans as opposed to non-veteran legislation, 
and the form of the agency entrusted with the responsibility of admin- 
istering such a program. While it is by no means a foregone conclusion 
that aids for middle income housing will materialize, direct loans to 
cooperatives and limited dividend companies are a real possibility.” 
The states should be prepared, therefore, with enabling legislation 
to obtain the benefits of such assistance. 


LimaTeD DIVIDEND AND COOPERATIVE HousING 


This supplementary legislation, presumably, would take the form 
of limited dividend corporation housing laws, and authorization to 
establish cooperatives. In this respect, 1949 is reminiscent of 1933- 
1935 when many states passed limited dividend housing legislation so 
that they could obtain the federal loans authorized to be made by the 
Reconstruction Finance Corporation and Public Works Administration.” 
Those loans, of which only one was made by the RFC and seven by 
the PWA, were primarily for purposes of unemployment relief and 
only secondarily for housing purposes.2* For various reasons, they 
failed of their immediate purpose. This does not mean, however, that 
such housing need fail again. 





” History has proved that optimism regarding passage of federal public housing legislation 
is often unfounded. This year, time, the enemy of past housing bills, is again running out. 
Nevertheless, low rent housing legislation now appears highly probable. 

The dividing line between low, lower middle and middle income groups is a nebulous one. 
In 1947, for example, twenty per cent of the population earned between $2000 and $3000 
a year. The median income of families in that year was $56 a week. S. 1070 would permit 
housing families with incomes ranging as high as $2500 a year. Average rentals under 
Sec. 608 of the National Housing Act were over $80 a month. See Housine Sratistics 
Hanpsoox, Housinc aND Home FINANCE AGENCY (1948); Rt. Rev. Mgr. John O'Grady, 
Houstnc For Mippite Income Pamruies, NATIONAL CONFERENCE OF CATHOLIC CHARITIES; 
CONSOLIDATED REPORT OF SURVEYS BY WISCONSIN VETERANS AUTHORITY, (1948). 

™S. 712, S. 724 and H.R. 1973, 71st Congress. 

In all his utterances on housing, the President has evidenced most interest in the plight 
of the middle income family. Leading members of both the Democratic and Republican 
parties have filed bills for such aid. H.R. 1938, introduced by Rep. Spence of Kentucky 
and Chairman of the House Banking and Currency Committce, makes provision for increased 
guarantecs for cooperatives as does the companion S. 712. H.R. 1973 filed by Rep. Javits of 
New York and S. 724, filed by Senators Flanders, Tobey and Ives, provides for direct 
federal loans and the establishment of a new Housing Loan Administration. 

See Urban Housing (1936), Fed. Emerg. Adm. of Public Works, 27; SCHAFFTER, STATE 
Houstnc AGENCIES (1942), 639 et seq.; Forp, Stums aND Houstnec (1936) 708; AMERI- 
can Housine (1944 Twentieth Century Fund) 206; Asrams, THE Future oF Hovusiné 
(1946) 177; Wood, Introduction to Housing (1940). 

** None were developed in Wisconsin. 
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Cooperatives, too, have not produced any appreciable amount of 
housing.2> This is due to many factors, not a minor one being the 
inertia or unwillingness of the FHA to utilize already existing legisla- 
tion. With one hundred per cent federal loans, however, and a new 
agency to spearhead action, cooperatives could help solve the problem 
of the middle income family.” 


If proposed federal legislation passes, the pattern will be annual 
subsidies through the Public Housing Administration for the low in- 
come family, loans and grants for slum clearance, direct loans to 
cooperatives and limited dividend corporations for the middle income 
family, and increased emphasis on reduced costs through the media 
of research and prefabricated or industrialized housing. Most states 
have already enacted the necessary low rent housing legislation. A 
fewer number have adopted so-called urban redevelopment laws; de- 
mands for model building codes are on the increase; and limited divi- 
dend housing legislation exists in many states. With over forty state 
legislatures in session this year, a considerable number of cooperative 
housing laws can be expected. 


WIsconsin’s CHOICE 


While federal legislation may affect the extent and scope of state aid 
for housing in Wisconsin, it seems evident that some state funds or 
credit will be made available. If the income pattern in Wisconsin is 
like that of other populous states, the need for state aid will be for that 
segment of the population which is just above the income level eligible 
for tenancy in federally-aided low rent housing projects, that is, families 
with incomes of over $2500 a year. If immediate relief is to be afforded 
that income group, some form of subsidy is required. In Massachusetts, 
the state with the most intensive public housing program, that aid takes 





*The Case for Cooperatives, C.H.C. Houstnc News (May, 1947); Forp, SLUMS AND 
Housinc (1936) 831; Aprams, THE Future or Housinc, supra n. 23 at 179; Confer- 
ence on Veterans Housing, supra n. 7. 

*The most comprehensive summary of the situation was delivered before the Senate 
Banking and Currency Committee by David L. Krooth of Washington, D. C., former 
General Counsel and Acting Administrator of the National Housing Agency and presently 
general counsel to the Association of Manufacturers of Industrialized Houses. 

In setting forth the savings that would result from direct loans to cooperatives Mr. Krooth 
outlined how savings of $39.50 a month could be achieved by direct federal loans based 
upon a federal interest rate of 242% and no state or local aids. He said: “What is needed 
is housing of good quality along with encouragement of cost reductions—capital and operating 
cost through improved techniques and financing costs through our liberalized financing. 
"8 * Therefore, the following additional legislation is needed to achieve this objective: 
First: A program of direct federal loans, at low interest rate, is required to reach the families 
below the level that can be reached by F.H.A. insurance and other aids to private housing. 
This direct lending program will fill a large part of the gap between those who will be 
served by public housing and those who will be served by existing systems of privately 
financed housing (even with the improvements to such aids which we are proposing).” 
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the shape of guarantees of local housing authority obligations coupled 
with annual contributions, or municipal credit with partial state reim- 
bursement. The Connecticut and New York City guarantees, without 
cash subsidy, house a somewhat higher income group. 


For the next step in the income scale of those needing governmental 
assistance, one hundred per cent federal loans or guarantees to non- 
profit cooperatives now seem possible. Through the media of really 
low interest rates, long amortization periods, the absence of profit, and 
a certain amount of tenant maintenance, definite savings in costs and 
rents can be achieved. These should be sufficient to afford the necessary 
housing for persons not receiving the benefits of cash subsidies. This, 
too, may be a partial solution toward housing the middle income group. 


Whatever the form federal aid for housing takes, supplementary and 
complementary state legislation will be a prerequisite to that assistance. 
Such state legislation will be permissive, enabling legislation only, with- 
out the need for financial outlays by the states and cities. Those states 
which regard their share of federal funds or credit as insufficient for 
their needs must, perforce, become reconciled to the extension of their 
own credit or the appropriation of state and local monies. The prece- 
dents, examples, and experience of other states are available to Wis- 
consin. It is up to the legislature to decide upon the course Wisconsin 
will follow. 




















CORPORATIONS IN THE DAY OF THE SPECIAL CHARTER: II 
DANIEL J. DyksTRA 


In a previous issue of this publication an examination was made of 
the special charter acts passed to permit the organization of the num- 
erous lumber companies which dominated the Wisconsin economic 
scene at the close of the Civil War decade.! The major concern of that 
analysis was with the stipulations which provided for the establish- 
ment, the financing, and the control of such corporations. As another 
phase in this observation of the relationship of a significant economic 
group to corporate legislation, this article will examine the special 
charters which were granted to the early log driving, booming and river 
improvement corporations. In contrast to the previous study with its 
primary emphasis on the corporate structure, this analysis will be prin- 
cipally concerned with the nature and scope of the power and authority 
delegated to these corporations by the legislature. It will reveal that 
this power and authority bestowed by a willing legislature resulted in 
the economic domination of certain areas by a limited number of indi- 
viduals and led to demands for regulatory measures to correct abuses 
which had been invited by gifts of privilege. 


The mere enumeration of the classes of corporations under observa- 
tion in this study indicates the complexity of the lumber industry at the 
height of its development. As the hewers of trees exhausted the supply 
of timber bordering the principal rivers and streams of the state and 
had to move to areas served by lesser waters, the problem of floating 
logs to the mills, became increasingly difficult. To solve one aspect of 
this problem, river improvement corporations were formed for the pur- 
pose of removing boulders, widening gorges, eliminating sand bars, in- 
creasing the depth of sections of the stream and performing numerous 
other tasks to enable logs and timber to be moved with a minimum of 
effort and delay. Although these activities facilitated the movement of 
the raw materials of the forests, the hazards of the water courses con- 
tinued to demand that these products be guided and aided in their 
journey to the mills. To perform these services, numerous log driving 





* This article is the result of a study made possible by a grant from the Wisconsin 
Communities Studies Fund established by the Rockefeller Foundation. It also 
forms part of a continuing program of research in legal economic history spon- 
sored by the University of Wisconsin Law School under the supervision of 
Professor Willard Hurst. 

1949 Wis. Law Rev. 310, 
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companies were organized. These companies took charge of the annual 
spring drive that was conducted on every stream that served the lum- 
ber country, and they assumed, for a fee, the responsibility of getting 
the logs to their destination. During the course of their journey the 
logs of various owners naturally became intermingled. Since all logs 
were not bound for the same mill, it was necessary to establish sorting 
works at various places on the stream or river to enable the logs of 
various owners to be separated and guided to their proper destinations, 
Although most mills had their own sorting works, in addition special 
enterprises known as boom companies were organized to collect and 
store the logs of mixed ownership into a boom or booms and segregate 
them for their various owners. The economic significance of these con- 
cerns may be observed in the fact that in 1883 a boom company on the 
St. Croix River collected about 300,000,000 feet of logs belonging to 
more than 200 owners.” 


Because the need for the services furnished by companies of the type 
described in the preceding paragraph kept pace with the increasing 
demands for the products of the pineries, it is not surprising that each 
session of the legislature was besieged by requests for corporate char- 
ters. Accompanying these petitions were prayers for authority to control 
particular rivers and streams in order that those seeking these charters 
might engage in the contemplated enterprise without interference. As 
a result of these demands the annual volumes of private and local laws 
published during the 1860's and early seventies bulge with acts auth- 
orizing the formation of and granting rights to log driving concerns, 
boom companies and river improvement corporations. 


The first charters granted to the promoters of the log driving indus- 
try were unique in that they provided for associations of log owners 
rather than for stock corporations.* An examination of the charter 
granted to the Eau Claire River Log Driving Association‘ will illustrate 
this point. This charter, after enumerating the standard powers gener- 
ally granted to corporations, for example the right to sue, be sued, hold 
property, etc., contained a membership clause’ which authorized any 
person who was the owner of land or logs or who was interested in 
lumbering on the Eau Claire River or its tributaries to become a mem- 
ber of the company. All such a person had to do to attain recognition 
as a member was to leave a written request with the secretary of the 





* Brief for appellants, pp. 52, 53, é S. Keator Lbr. Co. v. St. Croix Boom 
Corp., 72 Wis. 62, 38 N.W. 529 (1888 

wee Wis. Laws (Private and Local) 1862, c. 35; 1864, c. 126; 1865, 
c. 371 

one Laws (Private and Local) 1862, c. 35. 

d., 3. 3. 
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company to that effect. Once having joined, he could withdraw in like 
manner, but before his withdrawal took effect he was obligated to pay 
all debts and assessments due the company from him. A further pro- 
vision contained in this same section stipulated that every member of 
said company was to be individually liable for any debt owed by the 
company if the debt accrued during the time the party in question was 
a member of the company. 


The preceding provisions plus the one contained in a later section 
which stipulated that all expenses of the company shall be “justly and 
equitably proportioned” among the owners of such logs in proportion 
to the quality which they sent downstream® reveals the contrast be- 
tween the type of enterprise established by this charter and the ortho- 
dox stock corporation. These differences existed despite the fact that 
the act was entitled an act “to incorporate the Eau Claire River log 
driving company.” 


It is significant to note that two years after the establishment of the 
Eau Claire River log driving company its promoters secured the enact- 
- ment of an amendment which authorized the formation of a stock com- 
pany if two-thirds of the members approved.’ This modification re- 
sulting as it did in the establishment of a standard stock corporation is 
a typical example of the evolution of many of the early corporations; 
for in most instances these concerns were the outgrowth of previously 
established partnerships or associations. 


In view of this fact it is somewhat surprising to note that only one of 
the charters under consideration in this analysis provided that no stock- 
holder was to dispose of his stock without first offering it to the corpora- 
tion at a specified price. The absence of this clause in the other charters 
may indicate that the majority of these early enterpreneurs were primar- 
ily promoter minded, concerned with attracting capital but not as yet 
focusing their attention on retaining control of stock ownership. 


Some evidence of this concern with attracting capital is to be seen in 
the sections found in three of the charters that provided means of 
raising sums supplemental to the amount which was to be procured by 
the sale of stock to private individuals. The charter issued to the Lem- 
onweir Improvement Company in 1867° contained the first of such 
measures and illustrates that the incorporators of said company had 
stolen a leaf from the methods used to finance the railroads of that day. 





*Id. s, 7. 
* Wis. Laws (Private and Local) 1864, c. 157. 
* Wis. Laws (Private and Local) 1866, c. 550. 
*Wis. Laws (Private and Local) 1867, c. 334. 
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This provision authorized the company to select twelve sections from 
the “swamp and overflowed lands” owned by the state in Juneau, Mon- 
roe, Jackson, and Wood counties and file a certificate of said selection 
with the state. When this was done, the state land commissioners were 
to withdraw the land so selected from public sale, and they were to 
issue patents to said land, equivalent to $1000 in value, to the Lemon- 
weir Corporation each time it completed improvements worth that 
amount. The determination of the value of these improvements was to 
be made by a three man commission appointed by one of the justices 
of the supreme court. 


The supplementary finance provisions of the other two charters did 
not provide for such direct financial aid but were rather stipulations 
which authorized specified local governmental units to subscribe to 
stock in the corporation created by the act. For example, the charter 
which authorized the establishment of the Baraboo River Improvement 
Company contained six sections establishing the procedure by which 
four towns in Sauk County could subscribe to the capital stock of said 
company.’ This procedure involved the calling of a special meeting, 
the taking of a vote, the method of purchasing stock, and the manner in 
which the town was to be represented at the stockholders meeting. An 
amendment to the charter granted to the Stevens Point Boom Company 
contained equally elaborate stipulations permitting the city of Stevens 
Point to purchase stock in that company." 


These provisions appear to be significant indications that some of the 
companies had difficulty raising sufficient funds when forced to rely 
solely upon private means of finance. The fact that so few charters 
contained these authorizations to purchase stock may, however, be 
evidence that this observation was not true as to all companies, or it 
may indicate that the painful experience which local governments had 
previously had in subscribing to railroad stock had caused authorities 
to view with suspicion this means of aiding similar enterprises. 


Having briefly examined the stipulations which varied from the usual 
corporation charter of that period in respect to organization and finance, 
let us turn to the clauses which are most significant for purposes of this 
study: namely those clauses which defined the power and authority 
which were granted to the river improvement, booming and log driving 
companies. It is in the contents of these provisions that an appreciation 
may be gained of the vast economic influence which legislation of the 
post Civil War period saw fit to delegate to certain corporations. 





*” Wis. Laws (Private and Local) 1870, c. 268, Sec. 11-18. 
* Wis. Laws, 1874, c. 15. 
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An examination of the charter which established the Black River Falls 
Improvement Company in 1864’? will illustrate the general rights and 
powers which were normally given to companies interested in enter- 
prises of this nature. This measure, which was passed by both houses 
of the legislature within four days,’* was granted to nineteen incorpo- 
rators who were already active in the lumbering activities of the Black 
River Valley.'* Among these was William T. Price, who as a former 
member of the Assembly, was in a position to aid materially in expedit- 
ing the passage of the charter act.’® 


The first section of this measure, after naming the incorporators, 
enumerated the general powers to be held by the improvement com- 
pany. These powers in addition to the normal ones granted to all 
corporations included the right to: 


. improve the navigation of the Black River and lakes near the 
mouth of the same, in the counties of Clark, Jackson, Trempealeau 
and LaCrosse, in the state of Wisconsin, by removing obstructions, 
breaking jams, deepening, widening and straightening the channel, 
closing up chutes and side cuts leading from said river into the 
Mississippi river, and into the bottom lands of said river, and into 
sloughs; to erect booms and piers, to construct levees or dykes, and 
to repair and straighten the hous of said Black river. 


The scope of authority granted in the preceding quotation bears 
further observation. Not only does this measure grant complete control 
over the river from above Black River Falls to the mouth, but it also 
enables the improvement company, at its discretion to close off “chutes 
and side cuts” leading from the Black river into the Mississippi or into 
the “bottom lands of said river.” In other words, the charter granted 
the company the power to transform the physical features of the area 
even though agricultural and other interests may be affected thereby. 
The clause permitting the improvement company to construct levees 





» Wis. Laws (Private and Local) 1864, c. 84. 
See Wis. SENATE JouRNAL 1864. 

“See the majority report issued by a committee appointed to study a bill 
which proposed to repeal the charter granted to the Black River Improvement 
Company. This report may be found in the Wis. Assembly Journal, pp. 
1266-1272 (1867). 

*In the case of the Black River Imp. Co. v. The La Crosse Booming and 
Transportation Company, 54 Wis. 659, 11 N.W. 443 (1882), attorneys for 
the Improvement Co., Burton and Woodward made the following statement 
in their brief: 

“It is in evidence, and is true, that Senator Price drew 
this original charter, and is one of the incorporators; that 
he was a member of the Assembly, and procured its passage; 
that on the organization of the company he became its 
president and has acted as such to the time of the trial.” 
See appellants brief, P. 5. 
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or dykes and to “repair and straighten” the banks of the Black river also 
reveal the extent of control delegated by the act. 


In conjunction with the powers noted, it was necessary to enable 
the company to proceed with the anticipated improvements to cloak 
it with the right of eminent domain. Consequently, the act included 
a section granting the company authority to: 


. enter upon, take possession of, use, occupy and enjoy an 
property, land and premises along the banks or chutes of said Black 
river and lakes near the mouth of the same for the purpose of 
making the improvements . . . , and for the convenient operation 
of the business of said company, by paying or offering to pay 
the owner of the property, lands and premises taken by them the 
full value thereof at the time the same is taken. . . .1° 


If the owner of the property did not agree to accept the amount 
tendered, the charter provided that the company could deposit the 
amount offered with the clerk of the circuit court of the county in 
which the land was located and when that was done: 


. . . the title in and to said property shall be vested in said com- 
pany for the purposes aforesaid; and all private property taken by 
said company for any of the purposes aforesaid, is declared to be 


taken for public use.** 

Provision was thus made for allowing the company to proceed with 
its improvements even though no agreement had been reached as to 
the amount which should be paid for the property taken. These dis- 
agreements as to value were to be solved by the appointment of a 
commissioner, who as an agent of the circuit court was to view the 
land and make an appraisal of the value of the property. If either party 
did not agree with this appraisal, the act stipulated that an appeal could 
be taken to the circuit court which court would have power to: 


. . . hear and determine such case in the same manner as other 
cases are heard and determined in said court; and all issues of 
fact arising therein shall be tried by a jury, unless a jury is expressly 
waived by both parties. 
In case either party was still dissatisfied, the act expressly provided 
that an appeal would be taken from the judgment of the circuit court 
to the Supreme Court “as in other cases at law.” 


This then was the procedure established by which the Black River 
Improvement Company could acquire land and other property. As 
may be noted the act prescribed no definition of value aside from 








* Wis. Laws (Private and Local) 1864, c. 84, s. 12. 
* Ibid. 
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stating that it was to be the value of the property at the time of entry. 
This in all probability excluded an appraisal which would take into 
consideration the utility and worth to the company of the land which 
was subject to condemnation. It is also significant to observe that the 
entire emphasis of the eminent domain section was on the ascertain- 
ment of the amount to be paid and not upon the question of whether 
or not the land under consideration was essential to the needs of the 
improvement company. 


Evidence that a certain degree of dissatisfaction was engendered by 
the application of these provisions may perhaps be found in the fact 
that in 1880 the eminent domain section of the Black River Improve- 
ment Company underwent modification.'* In addition to increasing 
the number of commissioners from one to three this amendment pro- 
vided that these commissioners should be “disinterested free holders 
who reside in the county, or some adjoining county, where the premises 
to be appraised are situated.” More specific stipulations were also in- 
cluded as to notification to all parties having an interest in the land 
concerning the submission of an application to the circuit court for the 
appointment of commissioners, and a provision was further inserted 
allowing the owners of the property to appear at a hearing and contest 
the necessity of making the required appointments. Further solicita- 
tion for the welfare of these owners is seen in the clause which specified 
that the court was to appoint a guardian ad litem to act on behalf of 
any of them who were infants, idiots or persons of unsound mind. An- 
other alteration was the clause which permitted the improvement com- 
pany to enter upon the land to be used only after it had tendered the 
amount awarded by the commissioners. This stipulation was substituted 
tor the provision which had authorized entry after tender of the amount 
which the company, not the commissioner, had estimated as the value 
of the property. 


Whereas this amendment added to and strengthened some of the 
provisions of the original charter, it is apparent that it did not material- 
ly alter the eminent domain procedure nor did it lessen the need for 
clarification by the courts. Questions as to the basis for determining 
the necessity for use of the property by the company, as to the means 
of determining value, and as to the weight to be given by the courts 
to the findings of the commissioners were as unanswered by the amend- 
ment as they had been by the original act. 


Since the improvement companies were formed by private investors, 
it was essential for the charters to include sections authorizing and 





* Wis. Laws 1880, c. 225. 
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regulating the tolls which they could charge for their services. The 
Black River charter, for example, permitted that company to begin 
charging tolls as soon as they had expended $5000 “in good faith” in 
making improvements.’® These tolls could be exacted on all “logs, 
boards, planks, square timber, cants, shingles and lumber” run down 
the river. The directors were to fix such rates as they “deemed ad- 
visable,” but in no case were the amounts to be established for the 
expenditure of the first $5,000 to exceed the sum of ten cents per thou- 
sand feet board measure. For every additional $5,000 expenditure, 
however, the act stated: 

The company may, and they hereby have the right and authority, 
in the discretion of said directors, to increase the price or toll, not 
exceeding seven and one-half cents per thousand feet, board meas- 
ure; for running said logs, boards, planks, square lumber, cants, 
shingles, and lumber, or any or either of them, as said directors 
may think proper, but in no event in the whole to exceed the sum 
of fifty cents per thousand feet board measure.”° 


In order to assure the payment of these tolls the act in question gave 
the company a lien on the materials floated down the river, and in case 
of non-payment it authorized the company to take possession of the 
logs, timber, etc. of the delinquent owner and retain them until pay- 
ment was made. This provision was included in most of the charters 
granted to the log driving, booming and improvement companies. In 
addition, however, many of these charters included a statement to the 
effect that the lien was to take precedence over all other claims and 
liens, except certain labor liens,?4 and they further stipulated that if 
payment was not made the logs and lumber could be sold at public auc- 
tion.2? The inclusion of such provisions in many of the charters indi- 





* Wis. Laws (Private and Local) 1864, c. 84, s. 9. 

* Many of the charters granted to improvement companies were more 
explicit in fixing the tolls to be charged. Frequently, the river area to be 
improved by a particular company would be arbitrarily divided into desig- 
nated areas and separate tolls would be established for each section. For 
example, Wis. Laws (Private and Local) 1871, c. 240 creating the Peshtigo 
River Imp. Co. stated in section 7: 

“Said company are hereby authorized and empowered to 
charge and collect tolls for all logs and lumber run through 
said improvements as follows: through the said first divi- 
sion, or any part thereof, twenty-five (25) cents per 
thousand feet; through said second division, or any part 
thereof, twenty-five (25) cents per thousand feet; and 
through said third division, or any part thereof, ten (10) 
cents per thousand feet. .. .” 

"The labor liens excepted were those granted by c. 215 of the Laws of 
1860. These included obligations owed to any person, company or corpora- 
tion for “labor in cutting, hauling, driving, running, rafting, booming, crib- 
bing or towing any logs or timber” in certain designated counties. 

"For examples of provisions of this nature, see: Wis. Laws (Private and 
Local) 1866, c. 352; 1869, c. 76; 1870, c. 480; 1871, c. 494. In contrast 
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cates that the collection of toll rates was a source of real concern, and 
it further reveals that many of the logging and lumber companies ac- 
tively engaged in floating the products of the pineries down the rivers 
of the state were operating on limited capital and were hard pressed 
to meet their obligations. 


The provisions thus far described represent the rights and powers 
granted to the Black River Falls Improvement Company by its original 
charter. Subsequent legislation produced some significant alterations.” 
In 1866, two years after the company was organized, the original pow- 
ers granted the company were enlarged to permit the building of dams 
in the Black River. No restrictions were placed upon the number of 
dams which could thus be constructed and no specifications were in- 
cluded in the amendment as to the type of dams which could be built. 
A further modification was effected by way of ommission, for the sec- 
tion authorizing the collection of tolls was rewritten to stipulate that 
the company was authorized to charge tolls on “running logs.” It failed 
to add the words included in the original act which also granted the 
company power to collect tolls on “boards, planks, square timber, cants, 
shingles and lumber.” This restriction was evidently adopted at the in- 
sistence of the mill operators of the Black River Falls area. Under the 
measure originally passed all the lumber, shingles, etc. which they 
manufactured and sent down the Black to distribution points on 
the Mississippi were subject to tolls. This, they contended placed 
them at a serious disadvantage in respect to competition with the mill- 
owners of LaCrosse and other areas, and thus they called upon the 
legislature for relief.2* It may be observed paranthetically that un- 
questionably it was demands such as this which hastened the establish- 
ment of administrative bodies. 


Although the amendment referred to in the preceding paragraph 
exempted their manufactured products from tolls, the mill operators 
of the upper Black continued to oppose the Black River Improvement 
Company. Its operation, which these manufacturers asserted consisted 
chiefly of driving logs and not in making improvements, facilitated the 
flow of logs down the river to the mills at LaCrosse and thus took 





to these provisions an amendment to the charter granted to the Superior 
Boom Co. provided that the company “shall have a lien upon any or all 
logs and timber so boomed and secured for the payment of said boomage toll, 
which lien shall have a preference over all other liens or claims against such 
logs and lumber of any nature and kind whatsoever.” 

4 ee Wis. Laws (Private and Local) 1866, c. 447. 

For evidence of this attitude see the committee reports on a bill which 
proposed to repeal the charter granted to the Black River Improvement 
Company. These reports may be found in the Wisconsin Assembly Journal 
(Appendix) pp. 1266-1272 (1867). 
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business away from the mills centered in the Black River Falls area. 
In 1867 this opposition resulted in the introduction of a bill into the 
Assembly to repeal the charter granted to the Improvement Company. 
This measure, sponsored by J. A. Watrous, a printer from Black River 
Falls, was referred to the committee on Internal Improvements.”* After 
this committee reported the bill back with the unanimous recommenda- 
tion that it be indefinitely postponed,?* Watrous moved that it be re- 
ferred to a select committee of three. It is significant to observe that 
when this motion prevailed Cameron*® was one of the appointees to the 
committee. The other two were Watrous and L. H. Cary of Fond du 
Lac.™ 


After noting these maneuvers, it is not surprising to observe that the 
committee split two to one on its findings and recommendations.” 
Both the majority report—which urged that the repeal measure be in- 
definitely postponed, and the minority report reflected the conflict 
which existed among the economic groups within the industry. 
After expressing concern for the stockholders who had in good faith 
invested in the Improvement Company, the report signed by Cam- 
eron and Cary proceeded to point out that all the loggers of the Black 
River area favored the continuation of the company while only the 
mill owners of Jackson county oppose its activities. There were, the 
majority asserted, over 225,000,000 feet of logs in the Black River dis- 
trict and the owners of 200,000,000 feet of these logs believe that the 
operations of the company are essential to their welfare. In addition, 
Cameron and Cary stated that at the mouth of the Black River there 
were mills capable of producing 30,000,000 feet of lumber per annum 
and they concluded that if this repeal bill became law, it would not 
be possible to run logs into this area and consequently the large capi- 
tal invested in said mills would be of no value. 


In contrast to these observations, the report submitted by Watrous 
emphasized the economic interests of the mill owners of Jackson Coun- 





“See Wis. Assemsty Journat 1867, p. 419. The number of the bill 
was 352A. 

* The members of this committee represented the counties of Dodge, Mara- 
thon, Wood, Adams, Vernon, Kewaunee, and Door. Of these counties, it 
would appear that only Vernon County, located immediately south of 
La Crosse, was directly concerned in the controversy. 

* Wis. AssEMBLY JouRNAL 1867, pp. 812-13. 

* Cameron in 1875 was elected to the U. S. Senate and served as one of 
Wisconsin’s Senators for a period of ten years. For a brief biographical sketch 
of his life see: Berryman, History of the Bench and Bar of Wisconsin, Vol. Il, 
pp. 251-256, (Chicago, 1898). 

* See Wis. ASSEMBLY JouRNAL 1867, p. 820. 

* Id. at 1106. 

"These reports are printed in Wis. AssemBLyY JourNAL 1867, pp. 1266- 


1272. 
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ty. Of the twenty-five such owners, twenty-three, he asserted, earn- 
estly prayed for the passage of the repeal bill. The twenty-two mills 
owned by these parties were, his report stated, capable of cutting 
25,000,000 feet of lumber annually and they provided employment 
from four hundred to five hundred men. The continued success of 
these companies will be jeopardized, Watrous insisted, if the operations 
of the Black River Company were not stopped. His report further 
charged that because of the “so-called improvements” made by the 
company, the owners of rafts of lumber being floated to the Mississippi 
have encountered expensive delays and have frequently suffered con- 
siderable loss of lumber due to damage to the rafts. 


Despite his assertions, the recommendations of the majority won 
assembly favor, for the repeal bill was indefinitely postponed by a 
vote of 64 to 15.* Its consideration had, however, pointed up the con- 
flicts within the industry. It revealed that not only were the interests 
of the mill operators and the loggers frequently in opposition, but also 
that the mill owners themselves, depending, in this instance on their 
geographic location, did not always present a solid economic block. 
These internecine struggles are illustrative of the complexities involved 
in a study of the inter-relationship of legislation and a particular in- 


dustry. 


Although many of the powers noted in the Black River charter, es- 
pecially those in respect to eminent domain and tolls, were similar to 
those found in the booming and log driving corporation charters, it 
will none the less be necessary to look at these latter measures, for 
the nature of their activities required the insertion of certain provisions 
not found in the improvement company acts. 


Since many of the stipulations contained in the act creating the Wau- 
sau Boom Company** were in 1880 explicitly incorporated into a gen- 
eral law applicable to all boom corporations,*4 it will prove profitable 
to examine closely certain of the provisions of its charter. 


In order for the company to engage in the principal activity for 
which it was formed, this measure granted the corporation the “ex- 
clusive right to construct, maintain and keep any and all piers and 
booms which they may deem necessary for the holding, storing, assort- 
ing or dividing of logs, timber or lumber, or for any other purpose in the 





» Wis. ASSEMBLY JouRNAL 1867, p. 1150. 
», Wis. Laws (Private and Local) 1871, c. 45. 
See Wis. Laws 1880, c. 279. The provisions of the act creating the 
Wausau Boom Co. which were later incorporated into general law were 
those found in sections 12, 13, 14, 15, 16, 18, and 24. 
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Wisconsin river” in certain designated sections of Marathon County.* 
The subsequent provisions stipulated that the booms and piers so au- 
thorized were not to interfere with the maintenance of an open channel 
for all boats, barges and rafts of lumber. Further, the charter provided 
that all logs and timber whose owners do not wish to have them re- 
tained should be passed through the boom with reasonable diligence. 
Whereas, requirements similar to these were contained in most boom 
company charters, the numerous court cases involving such clauses 
indicate that many of the companies paid little heed to their admoni- 
tions.*® It would seem that they considered the granting of the charter 
as sufficient authority to conduct their booming activities as they de- 
sired, and they were not especially concerned if such activities inter- 
fered with other navigation or with the passage of logs down stream; 
for these factors were but necessary results of extensive booming op- 
erations. 


In addition to the provisions already noted, the charter granted to the 
Wausau Company contained a stipulation which commanded said cor- 
poration to publish each spring a notice to all log owners concerning 
the capacity and efficiency of their boom.** Thereupon, the log owners 
who desired to have their logs stored were required to file with the 
secretary of the Wausau Company a statement to that effect. This 
statement was also to include an estimate of the number of logs the 
applicant expected to have and the manner in which they would be 
marked. If any owners of logs failed to make such an application, the 
Wausau Company was under no obligation to receive or store any of 
his logs. 


The section containing the foregoing stipulations was one of those 
later incorporated into general law. It represented an obvious attempt 
to introduce a certain degree of orderliness into the numerous logging 
operations which were active during the “spring drive.” Since its pro- 
visions appeared to place all log owners on an equal footing, it is some- 
what surprising to find that a later section contained a statement which 
granted all stockholders in the company preference “over any and all 
other persons in the storage of their logs and timber in said booms, and 
in equal proportion to the amount of the stock owned by each of them 
in said company.”** Although this clause may have been a hangover 





», Wis. Laws (Private and Local) 1871, c. 45, s. 10. 

* For examples see: Enos v. Hamilton, 24 Wis. 658 (1869) ; same 27 Wis. 
256 (1870); Edwards v. The Wausau Boom Co., 67 Wis. 463, 30 N.W. 716 
(1886) ; J. S. Keator Lumber Co. v. The St. Croix Boom Co., 72 Wis. 62, 
38 N.W. 529 (1888). 

* Wis. Laws (Private and Local) 1871, c. 45, s. 12. 
"i. & 05. 
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from the early stages of organization when, as we have noted, the 
charters granted to companies of this nature bore resemblance to 
modern cooperatives, none the less the granting of this preference is 
difficult to justify in view of the fact that boom companies purported 
to be public service corporations dependent for their authority upon 
legislative consent. It appears that the legislature reached this same 
conclusion, for in 1873 this section was amended to provide that “the 
stockholders of said company shall have no preference over any other 
person in the storage of their logs and timber in said boom.”®® This 
amendment permitted the company to voice its claim to being a public 
service corporation with better grace, and it is significant to note that 
the supreme court took cognizance of this abolition of privilege in a 
case in which the Wausau Boom Company was subsequently involved.*° 


In addition to the section relating to the making of application for 
the storage of logs, five other provisions of the Wausau Boom Company 
charter were also expressly incorporated into general law in 1881. Two 
of these related to the regulation of boomage fees and the granting of 
liens,*! and they were in most respects similar to comparable stipula- 
tions already observed in the Black River Improvement Company 
charter.*? Another related to the appointment of a boommaster whose 
duties were to be prescribed by the by-laws,** while still another ex- 
empted the company from obligation to take additional logs if they 
notified the owners that the booms were filled and that they should 
temporarily cease their drive.** The final section in this group stipulated 
that any person who shall “willfully open, break, damage or destroy 
said boom or booms or any part thereof, or said piers or any part there- 
of, shall be liable to the company in a civil action for the amount of 
damage done, in addition to the penalties now provided by law.”#° 


Although this last provision was merely a declaration of existing civil 
liabilities, it is significant, for it was undoubtedly an outgrowth of the 
fact that certain log owners and others interested in navigation on the 
various rivers had at times taken matters into their own hands and had 
opened or destroyed booms which interfered with their interests.** 





* Wis. Laws, 1873, c. 256. 

“See Cohn v. The Wausau Boom Co., 47 Wis. 314, 324 (1879). 

“ See Wis. Laws (Private and Local) 1871, c. 45, sections 13 and 14. 

Supra, 476-477. 
one =" (Private and Local) 1871, c. 45, s. 18. 
-» 8. 16. 

* Wis. Laws, 1871, c. 45, s. 24. The criminal penalties referred to in this 
section as being those provided by law already in existence were imprisonment 
in the county jail not more than 6 months or a fine not exceeding $100. See 
Wis. Rev. Stat., s. 4453 (1878). 

“For example, the bitter strife which waged throughout the 1860’s and 
early seventies between the lumber interests of Eau Claire and Chippewa 
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The fact that this section was later incorporated into general law shows 
that the boom owners considered this expression of legislative concern 
an essential one.*” 


In this connection it is to be noted that an act amending a charter 
granted to the Superior Boom Company increased from $100 to $1000 
the fine that could be imposed upon any one guilty of opening or de- 
stroying its boom.** This amendment also retained the alternative 
penalty of the general law, namely, imprisonment in the county jail not 
exceeding six months. The fact that a corporation should thus increase 
the stringency of the criminal law in instances where its property would 
be affected is further evidence of the observation made in the preceding 
paragraph. 

Having examined the major provisions included in the river improve- 
ment and boom company charters, there remains for consideration the 
sections included in the charters granted to the log driving companies 
which were peculiar to them. Attention has already been called to the 
fact that many of these early companies represented voluntary associa- 
tions of log owners rather than stock corporations. These associations 
had the right to drive all logs owned by any of their members. Further- 
more, many of their charters asserted that all persons who placed logs 
in the river in the areas in which the log driving company was empow- 
ered to operate would be assumed to have given constructive consent 
to the driving of these logs by the association if these logs mixed with 
those owned by members of the log driving concern. The company was, 
of course, authorized to charge fees for this service.*® The charters 
usually contained a subsequent stipulation to the affect that persons 
who did not permit their logs to mix in the general drive were exempt 
from the payment of fees. It would appear to all practical purposes that 
the effect of this provision of the charter was to grant the recipient a 
monopoly over a certain water route, for as a usual rule the spring 
drive was of limited duration and log owners were thus compelled to 
place their logs in the stream or river at approximately the same time. 
Under these conditions it was virtually impossible to prevent the inter- 
mixing of logs. 


The charters which authorized the formation of log’ driving corpora- 
tions were even more explicit in revealing that the company being 





Falls, resulted in several instances of malicious destruction of the logging 
facilities which had been established by one or the other of the two com- 
peting factions. 

“See Wis. Laws 1880, c. 279. 

“ Wis. Laws 1880, c. 317, s. 4. 

“For examples of charters containing these provisions see: Wis. Laws 
(Private and Local) 1862, c. 35; 1864, c. 126; 1865, c. 371. 
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created was to have what was tantamount to absolute control over all 
driving activities in a designated stream. The act incorporating the 
Apple River Log Driving Company, for example, authorized that com- 
pany to “receive and take possession of all logs or timber coming down, 
or to be driven down the said Apple River or any of its tributaries, at 
certain points hereinafter described, and drive all such logs and timber 
into the St. Croix River... .”5° 


Following the section containing this provision was one stipulating 
the points over which the company was to have control and designating 
the tolls which could be charged. These ranged from 50 cents to $1.75 
per thousand feet depending on the distance which they were to be 
driven. Subsequent to these provisions was a further section which 
accentuated the monopolistic control granted the company, for it de- 


clared: 


All logs and timber in the said Apple River and its tributaries, 
shall be deemed to be, and shall to all intents and purposes be in 
the possession and under the control of the said driving company, 
wherever driven within any of the limits mentioned in the last 
preceding section of this act. 


In order that the log driving companies could perform their duties 
satisfactorily it was necessary in many instances to grant them powers 
to improve the river similar to those granted the improvement corpo- 
rations. This is again illustrated by the Apple River log driving com- 
pany charter, for it authorized the corporation formed thereby ‘to 
erect and maintain all such dams . . . as may be necessary for the 
thorough prosecution of the log driving business, and to boom all 
sloughs, remove obstructions and make other improvements that may 
be required to facilitate the driving of said river and its tributaries.”™ 
This typical provision again illustrates the wide authority granted to 
private corporations with comparatively little regulation upon how the 
powers thus delegated should be used. It reflects the motivating forces 
of that age, forces which dictated that any delegation of power which 
would aid in the exploitation of the pineries was justifiable. 


Although this observation sums up the attitude of the age, there 
were certain general laws pertaining to boom, river improvement and 
log driving companies which bear observation. One measure which 
formed the basis of considerable litigation, provided that: 





. Wis. Laws (Private and Local) 1868, c. 430, s. 11. 
Wis. Laws (Private and Local) 1868, c. 430, s. 14. For other illustrations 

of similar grants of authority see: Wis. Laws (Private and Local) 1862, 
¢. 35, s. 2; 1864 (Supp.), c. 126, s. 2; 1865, c. 371, s. 2; 1867, c. 145, s. 5. 
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Every person who shall obstruct any navigable stream in any 
manner so as to impair the free navigation thereof or place on 
such stream or any tributary thereof any substance whatever so 
that the same may float in or into and obstruct any such stream 
or impede its free navigation, or construct or maintain . . . any 
boom not authorized by law . . . shall forfeit for each such offense 
and for each day that the free navigation of such stream shall be 
obstructed by such boom twenty-five dollars, one-half to be paid 
to the person prosecuting. Every person damaged by such offense 
may sue for and collect such penalty, and in the same action may 
sue for and collect any special damage sustained by him thereby 
with costs. . . .*” 


Although this measure did not prohibit operations authorized under 
special charters, its contents would appear to prevent improvement and 
boom companies from exceeding the limits of their charters. In addi- 
tion, it would seem that such a measure was also aimed at the practice 
engaged in by numerous sawmills, namely that of dumping sawdust 
into streams and rivers to the detriment of navigation. The purpose of 
the measure was no doubt to aid in keeping the waterways open for the 
floating of logs to market. 


Another act which reflects legislative intereest in protecting the log 
driving interests was a measure enacted in 1856 which specifically 
stated that all booms which now are or which may hereafter be erected 
in the Wisconsin River shall be constructed with a draw or passage- 
way so as to be readily opened in order to admit the free passage of all 
logs, timber and other property through the same.** This measure fur- 
ther provided that if any boom owner refused for a period of 24 hours, 
after having been requested to do so, to open his boom to permit the 
passage of such materials he should, upon conviction, be subject to 
imprisonment for a term of from ten days to three months or to a fine 
of from $25 to $100. 


In 1878 the legislature again turned its attention to the activities of 
boom operations on the Wisconsin River and consequently a more 
explicit measure defining their duties and obligations was enacted.™ 
This latter act commanded all boom operators to maintain a free pass- 
age for logs, rafts, timber and lumber and to provide suitable sorting 
works when needed, which would be manned by a sufficient force of 
men. It further stipulated that if any logs, timber or lumber were un- 
reasonably detained by any boom owner so that the materials could not 





? Wis. Rev. Stat. 1878, s. 1598. For an earlier version of the statute, see: 
Wis. Rev. Stat. 1858, c. 19, s. 112. 

* Wis. Laws 1856, c. 76. 

“ Wis. Laws 1878, c. 208. As a result of the passage of this measure, c. 76 
of the Laws of 1856 was expressly repealed in the Revised Statutes of 1878. 
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accompany the main drive down the stream, the boom owners should 
“be liable to the owners of such logs, timber, lumber or other materials 
so detained in or by said boom, in damages in a sum equal to the value 
thereof to the owners thereof.” Finally, the act provided that since it 
was the duty of boom operators to keep a free and unobstructed passage 
through or by booms, boom companies should have authority to com- 
mence “for that purpose any and all suits necessary at law or in equity, 
and shall have any and all remedies or actions, public or private there- 
for, . . . without alleging or showing any special injury resulting there- 
from to it or them, or any other person, and such company, companies 
or persons are also authorized and empowered to summarily remove 
any and all such obstructions.” 


While these provisions placed rather rigid requirements on the boom 
operations of the Wisconsin, they gave to the boom companies operat- 
ing on this river a legal weapon by which they could secure coopera- 
tion from mill operators and others who might obstruct the channel. 


The question naturally arises as to why this act was not expanded to 
include all boom operators in the state. The answer may be that the 
Wisconsin, because of its length, represented the only stream where 
the lumbering activities of the area were not sufficiently under monopo- 
listic control to evolve their own regulations. A simpler explanation 
may be that the loggers of the Wisconsin area were the only group with 
sufficient influence to secure the enactment of such a measure for the 
protection of their “highway” to the mill. Finally, the answer to the 
question may be found in the fact that the legislature repeatedly showed 
that it did not view the problems of the lumber industry as a whole, 
and had no comprehensive conception of its activities. It responded 
only when asked to do so by local interests and its proposed solutions 
were local in scope, and piecemeal in character. 


In contrast to the measure just observed, a rather amazing bill re- 
lating to those authorized to construct dams, piers and booms was 
enacted into law in 1872.°° This measure is referred to in the legislative 
journals as the “Beef Slough Act.”5® Whereas the history of the famous 
Beef Slough Manufacturing, Booming, Log Driving and Transportation 
Company cannot be presented here, it is nevertheless necessary to 
examine briefly the act in question, for although passed at the request 
of the Beef Slough interests it purported to apply to all persons and 
corporations and to all rivers and streams in the state. Its contents 





» Wis. Laws 1872, c. 105. 
See references to bill No. 302A, Wis. Assembly Journal 1872. See 
especially p. 541. 
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readily reveal, however, that it was but a brazen effort on the part of 
the above named company to secure legislative exemption from certain 
liabilities. 

Its title stated that it was “an act to define certain privileges and pow- 
ers.” After exempting any person, company, corporation or association 
authorized to construct dams, booms or piers from any obligation to 
maintain a passage for boats, rafts, logs, lumber, etc. through any 
bayou, slough, marsh or outlet provided a free passage is left in the 
main channel, the act contained the following decree of legislative 
absolution: 

.. . if any . . . person, company, corporation or association shall 
have been required by any law or its acts of incorporation, to main- 
tain, keep or provide, a passage for boats, scows, barges, vessels, or 
other floating materials, in and through any such outlet, (other than 
the main outlet,) slough, marsh or bayou, and has failed and 
neglected so to do, such failure or neglect, shall in nowise or man- 
ner forfeit, or work a forfeiture of any right, franchise, power or 
privilege engaged by or granted to any such person, company, 
corporation or association by any law or act of incorporation, any- 
thing in any law or act of incorporation to the contrary notwith- 
standing, but such person, company, corporation or association, 
shall be entitled to have and enjoy any and all of such rights, pow- 
ers, privileges and franchise, as fully and the same as if it, he or 
they, in that particular or requirement had fully complied with 
such law or act of incorporation. 

Although the act in passage elicited much comment concerning the 
constitutionality of the above provision, it survived the legislative 
process virtually intact.5’ In 1878, however, the provision quoted above 
was omitted when the act was incorporated into the Revised Statutes.* 
In addition the terms of the measure were so altered as to stipulate that 
no passage need be maintained for boats, rafts, cribs, logs, lumber, etc. 
in any river, stream, slough, bayou, except in the main channel “pro- 
vided, the written consent of the owners of the entire shores on both 
sides of any such obstructed channel, slough, bayou or outlet, be given 
to such obstruction.” 

In commenting upon this alteration the revisers of the statutes stated 
that the measure as rephrased represented “C. 105, 1872, so far as it 
seems valid, and of this there is doubt; and amended according to the 
limitations in . . . ch. 399, 1876.”5° 


"The Assembly Journal for the year 1872 reveals that the measure was 
twice sent to the Assembly Judiciary committee. Said committee with Mr. 
Barron, attorney from St. Croix Falls dissenting, stated that in their opinion 
the measure would be constitutional. 

™ See Wis. Rev. Stat. 1878, s. 1599. 

” See, Report and Explanatory notes of the Revisers of the Statutes, p. 125 
(Madison 1878). 
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Chapter 399 was an outgrowth of a constiutional amendment, adopt- 
ed in 1871, which prohibited the legislature from enacting special laws 
to create private corporations. Although the general corporation law 
subsequently enacted was sufficiently broad in scope to permit the 
formation of booming, logging and river improvement corporations, 
it failed to mention such corporations specifically, and it further failed 
to include a statement as to the rights and duties of such companies. 
In 1876, therefore, the legislature passed chapter 399 to remedy this 
omission. 


This measure authorized all corporations formed or to be formed 
under the general corporation act for the purpose of driving, sorting 
and delivering logs and for making improvements on the rivers of this 
state “to improve any of such rivers and tributaries, or any part thereof, 
closing sloughs, erecting sluice ways, booms of all kinds, necessary side 
1olling and flooding dams, or otherwise; provided, however, such works 

. shall not materially obstruct or impede navigation upon such rivers 
or tributaries.” Following this authorization, the act stipulated that 
upon making such improvements the corporations responsible could 
charge “reasonable tolls.” It further provided that they could take 
possession of all logs put into such rivers if the owners of said logs 
failed to provide the necessary men and tools to drive them adequately, 
and could thereupon drive the same to their destination for the usual 
tolls. As the measure itself suggests, this was necessary in order to 
prevent interference with the main drive of logs. The lien provisions 
noted in the private charters were also made a part of this general law. 
Furthermore, the measure in question contained a section which ex- 
plains, the subsequent changes made in the “Beef Slough Act” by the 
revisers of statutes in 1878. This section prohibited the building of 
any dam below the first natural impassable barrier to steamboat navi- 
gation and further stated that this act was not to be construed as 
authorizing the obstruction of any slough unless “said company .. . 
shall own the entire shores on both sides of such sloughs, or have the 
written consent thereto of the owners thereof.” 


The above act became section 1777 in the Revised Statutes of 1878. 
In 1880, a further measure was passed which was designated section 
1777(a).®! This additional measure was enacted primarily for the pur- 
pose of granting exclusive power to companies to improve streams 





“This statement is proved by the fact that the Stevens Point Boom Co 
reorganized and received a new charter under c. 144 of the Laws of 1872. 
See Wis. Laws 1873, c. 126, s. 1. Also see, The Stevens Point Boom Co. v. 
Reilly, 44 Wis. 295 (1878). 

"See Wis. Laws 1880, c. 279. In the Revised Statutes of 1898, this measure 
was renumbered s. 1777 (e). 
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provided they had taken “prior possession of such stream or portion of 
stream for that purpose.” 


In considering the importance of this grant, it should be noted that 
the addition of sections 31 and 32 to Article IV of the Wisconsin Con- 
stitution in 1871 prohibited the legislature from enacting special laws 
granting specified companies exclusive power over a portion or portions 
of a river or stream. It was undoubtedly to circumvent this limitation 
that the above act was devised, for although its terms were general, its 
effect was to permit certain companies that were already in posssession 
of the banks of any river to exercise sole improvement rights (and con- 
sequently have exclusive toll privileges) to said stream. The fact that 
it was introduced in the Senate by Thomas B. Scott, a lumberman from 
Wood County, and aided in passage by Michael Griffin, a lawyer from 
Eau Claire, would indicate that certain lumber interests were more 
than passively interested in its enactment.®” 


An amendment adopted in 1882 modifying section 1777 of the Re- 
vised Statutes of 1878°° is worthy of note, for it indicates what was 
already happening to the capital structure of the various concerns 
engaged in lumbering. This provision permitted corporations formed in 
Wisconsin for the purpose of improving any stream which constituted 
a boundary in whole or part between this state and another state to 
hold stock in or to consolidate with corporations of such adjoining 
states, if such corporations were created for similar purposes on the 
same stream. Such consolidation could not be effected, however, with- 
out the consent of the holders of three-fourths of the capital stock. 


This measure was supplemental to two previous enactments pertain- 
ing to consolidation. The first such measure, passed in 1879, pro- 
vided that any corporation formed in this state to improve any stream, 
or drive logs, or maintain a boom thereon, could hold stock in or con- 
solidate with any other Wisconsin corporation formed for similar pur- 
poses and having similar powers in respect to the same stream or any 
part thereof. As in the measure already observed, the holders of three- 
fourths of the capital stock of both corporations had to approve any 
purchase or consolidation. 


Two years after the enactment of this measure a second act, broader 
in scope and more explicit in its authority, was formed.© This law was 
enacted as an addition to section 1775 of the Revised Statutes of 1878. 





@ See history of passage of bill 217S in the Wis. SENATE Journat 1880. 
* Wis. Laws 1882, c. 318. 

“Wis. Laws 1879, c. 82. 
* Wis. Laws 1881, c. 133. 
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Section 1775 expressed the general powers granted to all corporations 
organized under general law and having done so expressly concluded 
with the assertion: “But no such corporation shall take or hold stock in 
any other corporation.” The act under consideration, however, created 
an exception to this prohibition, for it authorized any corporation, 
organized under general or special law for logging or lumbering busi- 
ness, or for the improvement of any river for log driving or lumbering 
or for “the running, driving, booming, sorting, broiling or rafting of 
logs, timber, lumber or other materials upon or down any river or 
stream” to take or hold stock in any corporation or corporations, foreign 
or domestic, created or formed for any one or more of the same or 
similar purposes. 


The fact that these measures authorizing the indicated companies 
to hold stock in similar companies constitute what was then an excep- 
tion to the general policy, as expressed by section 1775 of the Revised 
Statutes of 1878, is evidence in itself of the power and influence wielded 
by the entrepreneurs of the lumber industry. It is not surprising to note 
that the first measure was introduced by William T. Price, the influ- 
ential lumberman from Black River Falls,** while the latter act was 
another sponsored by Michael Griffin, the lawyer from Eau Claire.** 


An immediate result of these acts was to increase the use of interlock- 
ing directorates as a means of accomplishing coordination and con- 
solidation. The popularity of this device is illustrated by the fact that 
Weyerhauser obtained a voice in the management of eighteen concerns 
located in Illinois, Wisconsin and Minnesota,® and O. H. Ingram, of 
Eau Claire, was at one time a director of the Chippewa Logging Com- 
pany, Vice President of the Chippewa Lumber and Boom Company, 
President of the Rice Lake Lumber Company, President of the Empire 
Lumber Company of Minnesota, Vice President of the Standard Lum- 
ber Company of Dubuque and a heavy stockholder in the Weyerhauser 
Lumber Company, which was a holding company for certain Pacific 
coast timber lands. In addition, he had private lumber lands in the 
Middle West, the South and the Pacific Coast.® 


These examples of organization and consolidation testify to the fact 
that the day of the lone timber venture had passed its peak.” The age 





“See Wis. SENATE JourNAL 1879, p. 129. 

“See Wis. SENATE JouRNAL 1881, p. 62. 

_ “Fries, A History of the Lumber Industry in Wisconsin, p. 227 (unpub- 
— on file, University of Wis. Library) (1939). 

e7 . 


” Fries states that in 1896, 100 of the 167 lumbering firms in Wis. were 
corporations; while in 1909, 101 out of 153 such establishments were so 
organized. See Fries, Ibid, p. 166. 
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of corporations and of big capital had come to replace to a considerable 
extent the shrewd men of little capital but of high hopes who pioneered 
the opening of the pine lands. As has been noted this evolution was 
aided by laws which fostered and encouraged the formation and growth 
of new capital structures and by measures which granted broad rights 
and powers to those who sought such favors. 


While responding to the numerous demands of the entrepreneurs 
of the log driving, booming and river improvement companies, how- 
ever, there were indications that lawmakers felt uneasy stirrings con- 
cerning the scope of authority and economic power which they were 
delegating to private corporations. One senses the slow formation of 
the “public utility concept,” the concept that companies such as these, 
operating as many of them did under monopolistic or semi-monopolistic 
conditions, occupied a unique position on the economic and political 
scene; a position which required the government—even in an age when 
the laissez-faire philosophy was most verile—to exercise a degree of 
supervision and control over their activities. Thus it was considered 
advisable to stipulate the rates which could be charged,” to eliminate 
a clause granting log driving preferences to stockholders,’* to provide 
for the maintenance of log driving records open to inspection by loggers 
and log owners,"* to insert a provision into general law requiring boom- 
ing companies to publish annually a statement of the capacity and 
efficiency of their booms,’* and to provide in effect that boom com- 
panies were obligated to accept logs coming down the river unless 
they had given ample notification to the log drivers that their booms 
were filled.”® 


While it is significant that there were no special clauses providing 
means of compelling adherence to these provisions, (and it would 
seem that enforcement at best was spotty and inarticulate) none the 
less these measures constitute evidence that the lawmakers of the 1860's 
and 1870's were becoming aware of the fact that the government was 
obligated to assert what standards of conduct should be adhered to 
by concerns which occupied the special position in our economy that 
these companies enjoyed. 





"For typical illustrations of rate provisions see the following charter acts: 
Wis. Laws (Private and Local) 1862, c. 100, s. 16; 1866, c. 303, s. 12; 1866, 
c. 352, s. 9; 1866, c. 550, s. 16; 1871, c. 45, s. 13. 

" Wis. Laws 1873, c. 256. 

"For illustration see the charter granted to the Big Plover River Log 
Driving Co., Wis. Laws (Private and Local) 1867, c. 145, s. 7 
* Wis. — (Private and Local) 1871, c. 45, s. 12. 

Td., s. 16. , 
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This is a somewhat ironic observation, for the lumbermen politicians 
of that period represented as they were by men such as Pheletus Saw- 
yer, Isaac Stephenson, Angus Cameron, J. G. Thorp, William T. Price 
and Thaddeus Pound were the last to wish that the government should 
exercise a position as regulator and arbitrator. Yet it is evident that 
the interests for which these men served as spokesmen hastened the 
day of extended governmental supervision by their numerous and 
broad demands for privileges from the legislature. Because certain 
concerns had successfully petitioned the legislature other interests both 
within and without the lumber industry repeatedly considered it neces- 
sary to submit prayers to the lawmakers either for increased power or 
for relief from the privileges granted to another group.”* All too fre- 
quently these new demands led to the enactment of measures which 
in turn a session or two later produced new pleas for an adjustment 
of the economic balance. In other words, these spokesmen of free 
enterprise invited the legislature to assume an increasingly larger role 
as arbitrator and regulator in the lumbering activities of the post Civil 
War period.” They failed to comprehend that even in a comparatively 
young and undeveloped frontier society, broad grants of rights, powers 
and privileges which conflicted with other interests would bring de- 
mands for new legislation from those who considered themselves at a 
disadvantage. The legislature under these circumstances could not 
for long assume the role of a spectator. 


Whereas these observations have been confined to a single industry in 
respect to its relations to a state government, the pattern thus unfolded 
would undoubtedly be observed in its essentials in comparable studies 
of the relationship of other economic groups to both the state and 
federal governments. It would appear, for example, to be quite im- 
possible to deny the thesis that many of the demands for the regulation 
and control of railroads fulminated from the abuses which were invited 





"The efforts of the Black River mill owners to repeal and secure relief 
from the provisions of the Black River Improvement Company charter is an 
excellent example of this point. Supra, p. 478. Another illustration is the 
fight which led to the imposition of more stringent eminent domain provi- 
sions. Although the new measure was still deficient it did represent a turning 
point in that type of legislation. Supra, 475. 

"A survey of the general laws passed by the legislature during the years 
1862 to 1881 and of the private and local laws enacted in 1862 and in 1868 
revealed that 349 measures were passed pertaining to lumbering, logging and 
booming activities. In addition 39 general laws providing for the organization 
and regulation of corporations were enacted. While over 200 of the 349 
measures concerned with lumbering were laws enacted for the purpose of 
delegating rights to construct dams, improve rivers, build booms or create 

ring corporations, there were, none the less, a significant number 
enacted which had as their purpose the supervision of activities in the 
various lumber districts which were created by the legislature throughout 
the state. For an example of this type of law see Wis. Laws 1864, c. 127. 
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by the successful solicitation of gifts, privileges and powers from the 
local, state and national governments.** 


These studies would also show that as population increased and as 
economic life became more complex, the demands upon the legislature 
by conflicting interests also increased. To the extent to which the law- 
makers responded or attempted to do so, new and additional duties 
and obligations were placed upon the executive and judicial branches 
of government. To cope with these increasingly onerous tasks, it was 
considered necessary to add those much maligned appendages of 
modern government, administrative agencies. The significant fact to 
note is that these agencies, to use the words of James M. Landis, came 
into being “not as a single comprehensive philosophical conception 
but by a process of empirical growth.””® It was not a development from 
the top down but from the bottom up. 


This observation does not deny that as our economy became more 
interdependent the legislature in order to effectuate the purposes of 
government would have had to enact much regulatory and protective 
legislation. It is suggested, however, that many industries, by their 
frequent and sometimes immoderate demands upon the lawmakers, 
hastened the day of, and consequently must bear their share of respon- 
sibility for, the vast number of rules, regulations and laws which have 
emanated from legislative bodies, boards, commissions, and agencies. 


There is further no reason to suppose that this pattern, this relation- 
ship of cause and effect, is not operating today. Since most legislative 
and administrative activities rise in response to conditions and problems 





™ James M. Landis in discussing the development of the administrative 
commission suggested a similar concept when he stated: 
The circumstances that led in 1887 to the creation of the 
Interstate Commerce Commission are well known. First, 
there was the realization of the need for regulation arising 
from the complexity and significance of the development of 
the railroads, and the abuses which attended this develop- 
ment. Secondly, there was the breakdown of the common 
law procedures as applied to these problems, of which two 
may be selected as outstanding examples, unreasonableness 
in rates and discrimination between persons and communi- 
ties. Some continuing supervision over the railroad problem 
as a whole was demanded, for it had become only too 
evident that its solution could not be left to the casual and 
sporadic processes of private litigation. 
Landis, “The Development of the Administrative Commission”, an address 
before the Swarthmore Club of Philadelphia, Feb. 27, 1937, republished in 
(ian) Administrative Law, Cases and Comments, second edition, pp. 2-3 
(1947). 
™ Landis, “The Development of the Administrative Commission,” an ad- 
dress before the Swarthomore Club of Philadelphia, Feb. 27, 1937, repub- 
lished in _ Administrative Law, Cases and Comments, second edition, 
p. 3 (1947). 
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peculiar to each industry, it is evident that the volume of acts, rules, 
regulations and laws relating to a particular industry will be to some 
extent in proportion to the pleas, petitions, and prayers made upon 
government by groups both within and without this branch of our 
economy. If any corporation or holding company secures favors, subsi- 
dies, rights and privileges which gives it undue advantage over competi- 
tors it is still only natural that these competitors will seek redress from 
the same sources. If any industry as a unit secures special favors which 
result in economic injustices to other groups or classes in our economy, 
it is further only natural that these forces, outside the favored in- 
dustry, will also seek and petition privileges from the legislature. The 
result—more rules, regulations and laws. 


These conclusions, if correct, behoove the leaders and spokesmen of 
industry only to approach and petition the government for rights and 
privileges consistent with the general overall welfare of our economy. 
They reveal that the policy of looking to government for every possible 
advantage and of “getting all you can get while the getting is good” 
may frequently be short-sighted. If in the days of a simpler economy, 
the legislature came to realize, as it did, that it could not delegate 
power to a certain industry without eventually assuming the role of 
regulator and arbitrator,®° it is certain that today in our more complex 
economy the reaction to legislation too heavily weighted in favor of a 
particular industry or a special segment of our economy will be more 
immediate and more articulate, and will more surely result in new 
demands for more governmental remedies. 





” Unfortunately, the Wisconsin legislature with its eyes focused on special 
laws and piecemeal regulation devoted little attention to conservation meas- 
ures and came to realize too late that an overall comprehensive program was 
necessary to preserve the lumber industry of the state. 




















PRACTICE BEFORE THE PUBLIC SERVICE COMMISSION 


E. Weston Woop 


The Public Service Commission of Wisconsin annually issues thou- 
sands of orders in a multitude of matters which affect all citizens of 
the state. In many, if not most of the formal hearings, no attorney 
appears; and the majority of the parties who are represented by counsel 
before the Commission are represented by a very small portion of the 
bar. Perhaps because of this, little has been published concerning prac- 
tice before the Commission.! Yet successful practice before the Com- 
mission depends to a considerable degree upon a knowledge of the 
Commission’s procedure and internal organization, as well as the sub- 
stantive law. The purpose here is not to discuss the substantive law 
but to describe Commission practice in some detail. 


The Commission is made up of ten departments or sections: the rates 
and research department, the engineering department, the filing de- 
partment, the accounts and finance section, the tariffs section, the statis- 
tics section, the motor carrier section, the legal and examining section, 
the reporting section, and the cost accounting section. Members of one 
or more departments participate in each case and, in a contested case,” 
participate in a conference with the three commissioners* upon whom 
the responsibility for all decisions rests. Because of the vast number of 
cases and the technical detail in many of them, the commissioners must 
rely on the advice of the staff to a great degree. 


Much of the Commission’s work is entirely outside of formal cases. 
The staff spends considerable time studying utility reports, making field 
inspections, and corresponding and conferring with members of the 
public and representatives of utilities, in order to keep informed as to 
utility profits and service and to settle disputed matters informally. 
Such informal activities are beyond the scope of this article, but counsel 
faced with a problem which ultimately may require formal hearing 
should not neglect informal consultation or correspondence with the 
staff. 


The more important types of formal cases will be discussed separately. 





*The Commission has established rules of procedure in its General Order 
No. 2, revised May 10, 1948. See Wis. Rep Boox. 

? Wis. Stats. (1947) §227.01(3), defines “contested case.” 

*In this article “Commissioners” will be used to distinguish the three mem- 
bers of the Commission from the agency as a whole. 
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RaTE MATTERS 


Applications by public utilities for authority to increase their rates 
and certain complaints as to rates must be set for formal hearings.* The 
Commission provides forms which may be used in applying for rate 
increases, but many informal letters are accepted as applications. The 
application should set forth the applicant’s present and proposed rate 
schedules, although many applicants merely request authority to in- 
crease rates by whatever amount the Commission may deem warranted. 
The rates and research department studies all utility rate matters and 
ultimately makes recommendations to the commissioners. The depart- 
ment will assist anyone wishing to file a complaint as to rates, or any 
utility wishing to revise its rate schedules, advising as to what facts 
should be shown and what exhibits should be prepared in advance. An 
informal preliminary conference with the department may save consid- 
erable time in the processing of the case. 


The Commission issues its Notice of Investigation and Hearing, and 
Assessment of Costs at least 20 days prior to the hearing, and attempts, 
within budgetary limits, to set the hearing in the area in which the 
case arises. The notice is sent to the utility, to the complainant, if any, 
to the clerks of all municipalities in which the utility serves, to the local 
newspapers, and to any other persons known to be interested. In the 
case of an application to increase rates, the notice does not set forth the 
amount of the requested increase, because the Commission must deter- 
mine and fix reasonable rates which may be higher or lower than those 
proposed.5 


‘ If the case is heard in Madison, or if it is particularly difficult, a mem- 
ber of the rates and research department appears at the hearing. The 
rate analyst appears neither in support of, nor in opposition to the com- 
plaint or application, but solely to discover and present, if necessary, 
facts pertinent to the issues. In uncontested matters, when the appli- 
cant’s case is well prepared, the hearing may consist only of a brief 





“Wis. Stats. (1947) §196.20 and 196.26. 

"Wis. Stats. (1947) §196.26, provides that the Commission must give the 
complainant and the utility complained of at least 10 days’ notice of hearing 
and that the utility must be notified of the complaint at least 10 days before 
the notice of hearing is issued. The two notices may be combined, but the com- 
bined notice must be at least 20 days. The assessment of costs is made under 
Section 196.85 which provides that the Commission may assess against a utility 
certain expenses incurred in connection with the hearing. Since 1947, the 
Commission has not stated in the notice of hearing the amount of a requested 
mcrease, since the Commission’s jurisdiction is limited thereby. Often the 
Commission will fix rates in excess of the proposed rates. This is particularly true of 
smaller municipal utilities and the farmers’ telephone companies which, during a period 
of rising costs, are inclined to request increases insufficient to maintain their plant. 
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presentation of exhibits. This is particularly true when the exhibits have 
been submitted to the rates and research department in advance, and 
the department is satisfied that no further information is needed. 


If the examiner grants a request by one of the parties or the rate an- 
alyst to include in the record data not immediately available, two 
courses are open. The hearing may be adjourned to allow the presenta- 
tion of the data at a later date, or the data may be submitted to the 
Commission and to the parties as a “late-filed” exhibit. The latter meth- 
od, though frequently used, may necessitate reopening the hearing in 
order to examine the person who prepared the exhibit. 


In those cases in which a rate analyst does not appear, the rates and 
research department may write to the applicant in advance of the hear- 
ing, outlining in detail the information which is considered essential. 
Such a letter serves as a guide to the applicant and to the examiner in 
obtaining evidence sufficient to enable the rates department to analyze 
the case and make recommendations to the commissioners. 


Often the staff will want to make use of information contained in the 
utility’s annual reports to the Commission and will request that such re- 
ports be incorporated into the record by reference. 


The Commission staff may offer evidence, such as appraisals made by 
the engineering department and original cost studies prepared jointly 
by the engineering department and the accounts and finance section. 
In such cases, the staff members are, of course, subject to the same right 
of cross-examination as any other witnesses. 


Generally, rate and service matters are considered separately. The 
theory is that a utility has a duty to furnish adequate service, and the 
Commission has jurisdiction to compel such service. Therefore, it is not 
proper to raise questions of service in a rate case or, conversely, to raise 
issues as to rates in a service matter. In practice this is subject to some 
modification. Obviously, the question of how far utility or transportation 
service should be extended cannot be divorced completely from the 
level of rates. 


Railroad and motor carrier rate matters are handled similarly to 
utility cases, except that the tariffs and statistics sections of the Com- 
mission replace the rates and research department. 


SERVICE MATTERS 


The Commission handles many formal and informal cases concern- 
ing the services rendered by railroads, utilities, and bus companies. 
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These cases involve questions as to the frequency of transportation 
service, whether bus or street railway lines should be extended, whether 
telephone service should be extended by one company into an area 
having no service or into an area having service by another telephone 
company, whether a railroad should be allowed to abandon agency serv- 
ice at a particular station or discontinue some station as a stop for a 
particular train, and many others. Some cases arise through applications 
by the utility or transportation company, some arise through formal 
complaints, and others are instituted by the Commission on its own 
motion. The engineering department participates in most service mat- 
ters.® 


One of the most difficult problems in these cases is to make a concise 
record. If the matter at issue has become an important topic of conver- 
sation in the area, many residents may want to take the witness stand 
to expound their own theories. The difficulty is increased when a num- 
ber of complainants or objectors are not represented.? Where the parties 
are represented by counsel, and the case is of sufficient interest to have 
drawn a large crowd, counsel for the complainants or objectors may be 
besieged with offers to testify. Much of the testimony would be of the 
same character, though not necessarily cumulative. Frequently, in 
such cases counsel will stipulate that there were a certain number of 
persons present at the hearing and that their testimony, were they asked 
the same questions as were put to the previous witnesses, would be sub- 
stantially the same. Such a procedure may save hours or even days of 
hearing and, if used wisely, should not prejudice the case of either party. 


Cases concerning the extension of telephone service require special 
comment. If one or more persons residing outside of any incorporated 
municipality desire a particular telephone utility to extend service to 
their premises, the issue may be brought to formal hearing through 
one of three procedures, depending on the particular facts and the will- 
ingness of the utility to extend service. The Commission may institute 
an investigation on its own motion into the refusal of the utility to ex- 





*This is subject to two exceptions. The motor carrier section advises the 
commissioncrs in matters of service by common motor carriers of property, 
and the rates and research department handles extensions of telephone service. 

"The author recalls one case where over 20 persons had petitioned for a 
change in an urban bus line schedule. When the case was called, one of the 
complainants and a number of other persons appeared, in addition to the bus 
company. Parties in support of the complaint began a parade to the witness 
stand. Witness after witness was sworn and identified, only to discover that 
he or she was concerned over service in another part of the city on a different 
line. The complainants might have had a reasonable complaint, but the exam- 
iner and the staff engineer were able to elicit little relevant testimony except 
from one woman whose husband would be able to return home for lunch if 
the schedule were changed. 
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tend service, or a formal complaint may be made to the Commission 
asking that the utility be ordered to extend service. If there is more 
than one telephone utility serving in the town in which the complain- 
ants premises are located, and if the utility from which the complain- 
ants desire service offers to make the extension, a special statutory 
procedure must be followed.® Briefly, the statute provides that when 
two or more telephone utilities are serving in a town none of them 
may extend its lines for furnishing local service without first serving 
notice on the others and on the Commission; and that the extension 
shall not be made if the Commission finds that public convenience and 
necessity do not require it. The importance of determining the location 
of the complainants’ premises with respect to town lines and the phys- 
ical plant of each interested company is obvious. 


This “proposal-to-serve” procedure is used less frequently than the 
formal complaint or the Commission investigation. Utilities hesitate to 
extend their lines if it appears probable that the additional revenues 
will not offset the additional costs. Also, there is a procedure by which 
neighboring telephone utilities may agree upon and file with the Com- 
mission so-called “exchange area boundaries.” These boundary agree- 
ments undoubtedly have reduced the amount of disputes between tele- 
phone utilities and have enabled utilities to extend service at times 
without being forced to go through formal hearing. However, the “ex- 
change area boundaries” may have tended to freeze unnecessarily the 
status on the outskirts of growing communities, even though the filing 
of an “exchange area boundary” is not controlling in determining the 
limits of a telephone utility's obligation to serve. 


Rarmroap Crossincs AND CLEARANCE MATTERS 


There is no dearth of disputes between municipalities and individuals, 
on the one hand, and railroads, on the other hand, as to what protection 
should be provided at railroad highway crossings or whether new cross- 
ings should be opened or existing crossings closed. Two sections of 
the statutes give the Commission broad powers to determine such mat- 
ters.° The most common type of crossing case is the complaint of a 
municipality, or of five freeholders, alleging that a grade crossing is 
dangerous to human life. Certain standard exhibits are prepared by 
the respondent railroad, including a blueprint of the crossing, visibility 
tables for the four quadrants, and traffic counts. The Commission 
keeps records of accidents at all grade crossings, and such records may 





* Wis. Stats. (1947) §196.50 (2). 
* Wis. Stats. (1947) §195.28 and 195.29. 
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be incorporated by reference into the record of a case or may be offered 
as an exhibit. 


One section of the statutes!® provides that the Commission may 
apportion the expense of any changes in a crossing which may be 
ordered, and another section’! authorizes the Commission to order a 
railroad to provide protection at crossings. The Commission has taken 
the position that it has jurisdiction to order gates, a flagman, or auto- 
matic signal protection only under the latter section, despite repeated 
attempts by railroad attorneys to have the proceedings considered under 
the former section and to have the costs apportioned. 


Another common type of railroad case is the track clearance matter. 
The statutes provide minimum horizontal clearances between railroad 
tracks and various structures and empower the Commission to exempt 
such structures from the clearance requirements under certain condi- 
tions. In applying for an exemption for a building, loading platform, 
or other structure, care should be taken to specify all of the parts of the 
structure for which exemption is sought. All too frequently, an industry 
will apply for an exemption of a loading platform; and when the matter 
is heard, it develops that the building plans also call for a doorway, 
pipes, or other fixtures which would provide less than the statutory 
clearances. Since a public hearing is mandatory, and since the Commis- 
sion’s notice of hearing is based on the application, the failure to include 
in the application all of the structures for which exemption is needed 
very likely will result in either a second application or in an adjourn- 
ment while notice of an amended application is issued. 


APPLICATION For Moror CARRIER OPERATING AUTHORITY 

Practically all “for hire” motor carrier operations require a certificate 
or license from the Commission.1* The Commission provides forms on 
which to file applications for common motor carrier certificates, contract 
motor carrier licenses, or amendments to either. The information called 
for by the form is very simple, with one exception—the description of the 
operations for which authority is sought. In the case of common motor 
carriage, the routes to be traveled must be set forth in full.’* If the 





” Wis. Stats. (1947) §195.29. 
” Wis. Stats. (1947) §195.28. 
z Wis. Stats. (1947) §192.53. 

Wis. Stats. (1947) §194.01, 194.20, 194.23 and 194.34. Taxi cab and 
charter bus operations do not require a license or certificate. 

This applies only to interurban routes. A common motor carrier of prop- 
erty is authorized to serve (1) within municipalities contiguous to and at 
Points within one mile of the corporate limits of any incorporated city or village 
which its certificate authorizes it to serve, and (2) any point which is not within 
an incorporated city or village and which is within one mile from the carrier’s highway 
route where such route passes through an unincorporated municipality, 
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tend service, or a formal complaint may be made to the Commission 
asking that the utility be ordered to extend service. If there is more 
than one telephone utility serving in the town in which the complain- 
ants premises are located, and if the utility from which the complain- 
ants desire service offers to make the extension, a special statutory 
procedure must be followed.® Briefly, the statute provides that when 
two or more telephone utilities are serving in a town none of them 
may extend its lines for furnishing local service without first serving 
notice on the others and on the Commission; and that the extension 
shall not be made if the Commission finds that public convenience and 
necessity do not require it. The importance of determining the location 
of the complainants’ premises with respect to town lines and the phys- 
ical plant of each interested company is obvious. 


This “proposal-to-serve” procedure is used less frequently than the 
formal complaint or the Commission investigation. Utilities hesitate to 
extend their lines if it appears probable that the additional revenues 
will not offset the additional costs. Also, there is a procedure by which 
neighboring telephone utilities may agree upon and file with the Com- 
mission so-called “exchange area boundaries.” These boundary agree- 
ments undoubtedly have reduced the amount of disputes between tele- 
phone utilities and have enabled utilities to extend service at times 
without being forced to go through formal hearing. However, the “ex- 
change area boundaries” may have tended to freeze unnecessarily the 
status on the outskirts of growing communities, even though the filing 
of an “exchange area boundary” is not controlling in determining the 
limits of a telephone utility’s obligation to serve. 


Rarroap Crossincs AND CLEARANCE MATTERS 


There is no dearth of disputes between municipalities and individuals, 
on the one hand, and railroads, on the other hand, as to what protection 
should be provided at railroad highway crossings or whether new cross- 
ings should be opened or existing crossings closed. Two sections of 
the statutes give the Commission broad powers to determine such mat- 
ters.° The most common type of crossing case is the complaint of a 
municipality, or of five freeholders, alleging that a grade crossing is 
dangerous to human life. Certain standard exhibits are prepared by 
the respondent railroad, including a blueprint of the crossing, visibility 
tables for the four quadrants, and traffic counts. The Commission 
keeps records of accidents at all grade crossings, and such records may 





* Wis. Stats. (1947) §196.50 (2). 
° Wis. Stats. (1947) §195.28 and 195.29. 
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be incorporated by reference into the record of a case or may be offered 
as an exhibit. 


One section of the statutes'® provides that the Commission may 
apportion the expense of any changes in a crossing which may be 
ordered, and another section’! authorizes the Commission to order a 
railroad to provide protection at crossings. The Commission has taken 
the position that it has jurisdiction to order gates, a flagman, or auto- 
matic signal protection only under the latter section, despite repeated 
attempts by railroad attorneys to have the proceedings considered under 
the former section and to have the costs apportioned. 


Another common type of railroad case is the track clearance matter. 
The statutes provide minimum horizontal clearances between railroad 
tracks and various structures and empower the Commission to exempt 
such structures from the clearance requirements under certain condi- 
tions.!2 In applying for an exemption for a building, loading platform, 
or other structure, care should be taken to specify all of the parts of the 
structure for which exemption is sought. All too frequently, an industry 
will apply for an exemption of a loading platform; and when the matter 
is heard, it develops that the building plans also call for a doorway, 
pipes, or other fixtures which would provide less than the statutory 
clearances. Since a public hearing is mandatory, and since the Commis- 
sion’s notice of hearing is based on the application, the failure to include 
in the application all of the structures for which exemption is needed 
very likely will result in either a second application or in an adjourn- 
ment while notice of an amended application is issued. 


APPLICATION For Moror CARRIER OPERATING AUTHORITY 


Practically all “for hire” motor carrier operations require a certificate 
or license from the Commission.!* The Commission provides forms on 
which to file applications for common motor carrier certificates, contract 
motor carrier licenses, or amendments to either. The information called 
for by the form is very simple, with one exception—the description of the 
operations for which authority is sought. In the case of common motor 
carriage, the routes to be traveled must be set forth in full.1* If the 





“9 Wis. Stats. (1947) §195.29. 
- Wis. Stats. (1947) §195.28. 
- Wis. Stats. (1947) §192.53. 

Wis. Stats. (1947) §194.01, 194.20, 194.23 and 194.34. Taxi cab and 
charter bus operations do not require a license or certificate. 

This applies only to interurban routes. A common motor carrier of prop- 
erty is authorized to serve (1) within municipalities contiguous to and at 
Points within one mile of the corporate limits of any incorporated city or village 
which its certificate authorizes it to serve, and (2) any point which is not within 
an incorporated city or village and which is within one mile from the carrier’s highway 
route where such route passes through an unincorporated municipality. 
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carrier wishes to transport only certain commodities, or classes thereof, 
that fact must be shown on the application. The application also may 
contain operating restrictions.’® 


In the contract motor carrier field, the Commission has developed 
standard phraseology for certain types of authorities. The most com- 
mon of these, the farm products license, authorizes the transportation of 
farm products, except milk, from specifically named towns to points 
within 35 miles of the licensee’s residence and of farm supplies from 
said destinations to farms in the towns named for farmers therein.'* 
The Commission departs from the standard praseology only upon very 
clear evidence of a need for broader authority.'’ These standard phrases 
have become words of art, and departure from the standard would 
create enforcement problems. 


An application which is too broad in scope may bring down upon 
the ill-advised applicant a host of objectors and, consequently, unneces- 
sarily prolong the hearing and the processing of the case after hearing." 
On the other hand, an application which is too narrow in scope may 
necessitate the filing of a new application with additional delays.'® The 
attorney should, therefore, determine the exact nature of the operations 
which his client wishes to perform, including the commodities to be 
carried and the origins and destinations, and describe the operations 
carefully in the application. When the origins and destinations are too 





** For example, when an application is filed for authority to operate a through 
service, and a part of the route, A to B, has local service from another carrier, 
the applicant itself may propose a restriction against service wholly between 
A and B and points intermediate thereto. In the casc of a large motor carrier 
whose authority has grown through dozens of amendments and assignments, 
the certificate may take up several pages, and the restrictions become amazing- 
ly complex. 

* Authority to transport milk is not combined with other farm products 
authority in one item of a license. Also, livestock sometimes is excluded. The 
35-mile radius stems from a general order of the Commission in docket MC-973, 
May 26, 1936, and is designed to enable the carrier to haul the farmer’s prod- 
ucts to local markets and common carrier shipping points and to bring back 
farm supplies obtainable locally. This general order was issued after the Wis- 
consin Supreme Court held unconstitutional on procedural grounds a statute 
exempting such operations from the requirement of a license. 

* Other types of contract motor carrier authority for which the Commission 
has developed more-or-less standard phraseology are: parcel delivery, general 
drayage, household goods moving, and dump truck operations. 

“The examiner may, in such a case, hold an informal conference to deter- 
mine whether the application could be amended to the satisfaction of all parties. 
Amendments hastily conceived at the hearing often create ambiguities and may 
result in prolonged correspondence and, eventually, in rehearings or in new 
applications. 

* Generally, amendments which increase the scope of an application are not 
accepted at the hearing or, if accepted, will necessitate a further publication 
and further hearing. 
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numerous to set forth, the territory may be described by counties or as 
a radius. 


Forms also are provided for applications for approval of assignments 
of certificates or licenses. Assignments of common motor carrier certifi- 
cates usually are approved only after hearing, while contract motor 
carrier license assignments generally are approved without hearing.?° 


When an application is received by the Commission, it goes directly 
to the motor carrier section. If there are ambiguities or omissions in the 
application, the staff corresponds with the applicant. Once the applica- 
tion is complete, the motor carrier section decides whether to recom- 
mend granting it without hearing.*! If the application is sufficiently 
limited so as not to interfere with existing public services, an order 
granting the application is drafted and submitted to the commissioners. 
In all other cases, the application is set for hearing and is published in 
the Commissioner’s motor carrier calendar.** If the Commission grants 
any contract motor carrier authority without hearing, a notice of such 
grant is published in the calendar; and any person having an interest 
may petition for public hearing within 30 days.** 


The Commission grants temporary contract motor carrier authority 
pending hearing in certain cases when there is an immediate need for 
the service.** A carrier desiring such temporary authority should file 
a regular application, specifically request temporary authority, and 
enclose a statement from the shipper describing the immediate need for 
the service. 


A 1947 statute provides that, notwithstanding the provisions of the 
Uniform Administrative Procedure Act, the Commissioners may decide 





“If assignment of a large contract motor carrier license is sought, or if the 
Commission has reason to believe that the assignor has abandoned part of his 
authority, the matter may be set for hearing. Therefore, if the applicant- 
assignee desires approval of the assignment in a minimum of time, it may be 
worthwhile to consult the motor carrier section with a view toward eliminating 
parts of the authority. The staff cannot bind the Commissioners to approve an 
assignment without hearing, but the staff can advise an applicant quite accu- 
rately as to the probabilities. 

* A hearing is required by law in some cases. Wis. Stats. (1947) § 194.23. 

* The statutes do not specify the manner of publishing notice of hearings. The 
Commission issues a weekly Motor Carrier Calendar which is sent to all county 
clerks, is reprinted in trade publications, and is available to anyone upon pay- 
ment of postage. In addition the Commission sends notice of a particular hear- 
ing to the applicant, his attorney, and to any persons known to be interested. 

* Wis. Stats. (1947) §194.34(1). 

Wis. Stats. (1947) §194.34 (4) provides for isolated or emergency instances 
of transportation by licensed contract motor carriers without specific authority 
for, such operations. 

Such a statement also should describe the movement (commodities, origins, 
and destinations) and the inadequacy of existing transportation facilities. 
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applications for motor carrier operating authority on the basis of a 
written or oral summation of the evidence by the examiner.”* The same 
statute provides that such applications are granted by operation of law 
if the Commission fails to issue its decision within 60 days after the 
presentation of evidence and written and oral argument, if any. The 
Commission’s rules provide that parties desiring to file briefs must so 
indicate on the record at or before the close of the testimony; that 
affirmative briefs shall be due 15 days after the date of mailing the 
transcript; and that reply briefs shall be due 10 days thereafter. Until 
recently, the Commission considered that the 60-day period did not 
start to run until the filing of briefs was completed or, if the parties 
asked to file briefs and then did not do so, until the time allowed for 
filing briefs had expired. Under a recent decision of the Wisconsin 
Supreme Court,”’ if the parties ask to file briefs and then fail to do so, 
the 60 days commence to run at the close of the evidence. Thus, the 
Commission cannot tell, until the time allowed for filing briefs has 
expired, when the decision must be issued. The Commission now re- 
quires that briefs in these cases must be filed within a few days after 
the close of the testimony, even though the transcript may not be avail- 
able. 


The 1947 amendment was quite satisfactory until the Cardinal Lines 
decision. The examiner who hears a contested application can present 
orally to the commissioners the substance of the evidence, together with 
his recommendations, in a matter of a few minutes in most cases. 
Usually the commissioners are able to reach a decision immediately. 
The importance of this quick, informal procedure can be appreciated 
when one considers that the Commission decides thousands of cases 
annually and that each examiner handles approximately 400 cases and 
spends much of his time travelling about the state. 


The Commission has interpreted the 1947 amendment to apply only 
to applications for new authority and not to assignments of authority. 

Motor carriers holding authority from the Interstate Commerce Com- 
mission to operate in Wisconsin in interstate commerce also must obtain 
authority from the Wisconsin Commission.”® The procedure for obtain- 
ing such authority is very simple; and hearings rarely are ordered, since 
no finding of convenience and necessity is required. When a person 
files with the Interstate Commerce Commission’ an,.application for au- 
thority to operate in Wisconsin, he must send a copy of his application 
to the Wisconsin Commission. The Interstate Commerce Commission 





* Wis. Laws 1947, C. 448. 
* State v. Cardinal Lines, 254 Wis. 327, 35 N. W. 2d 918 (1949). 
* Wis. Stats. (1947) §194.20. 
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sends a copy of its order in the case to the Wisconsin Commission, and 
the carrier then files with the state commission an application for a 
conforming license or certificate. 


WATER POWER MATTERS 


The Commission’s jurisdiction extends to matters concerning navi- 
gable waters, such as the construction or abandonment of dams, diver- 
sion of water from a watershed, establishment of water levels, removal 
of obstructions to navigation, purprestures, and several others. Hear- 
ings in these cases are conducted similarly to other Commission hear- 
ings, but there are special statutory provisions concerning the service 
and publication of notices of hearings and applications.** In contested 
cases, especially when the common law is controlling, briefs often are 
requested by the examiner. 


PROCEDURE AT HEARINGS, EVIDENCE, BRIEFS 


Commission hearings are conducted by examiners who, together with 
the staff representatives, share the responsibility of examining witnesses 
not called by counsel and of otherwise ascertaining the facts. Parties 
need not enter special appearances. If objection is made to the Com- 
mission’s jurisdiction, the examiner may reserve ruling for the commis- 
sioners and proceed to take evidence subject to the objection. Parties 
may enter appearances as their interests may appear in order to deter- 
mine whether or not they have an interest in the matter. However, a 
party entering such an appearance must declare his interest before the 
close of the hearing or his appearance will be withdrawn. At the outset 
of the hearing in a contested case, the examiner is required to make a 
brief statement of the issues. If there is any objection to the examiner's 
statement of the issues, it should be made immediately. Counsel some- 
times make opening statements, though this is seldom necessary. 


The Commission is not required to observe common law or statutory 
tules of evidence and must admit any evidence having reasonable 
probative value.*® There are, of course, limits to the hearsay evidence 
which is admitted—though such limits are not clearly defined—and the 
Commission frequently refuses to admit petitions when neither the cir- 
culator nor the petitioners are available for cross-examination.*! 





* Wis. Stats. (1947) §31.06, 31.08, 31.13, 31.14, and 89.27. 

Wis. Stats. (1947) §227.10(1). 

* Such petitions, as well as letters and other documents, may be presented to 
the examiner to be filed with the Commission. While these documents do not 
become part of the record of the case, they may be of significance should the 
Commission later consider an investigation on its own motion or be requested 
to reopen the case. 
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Parties may note exceptions on the record to rulings by the examiner 
and may submit to the Commission a written statement of the nature of 
the ruling and a brief summary of the reasons why such ruling is 
claimed to be erroneous, within 5 days of the receipt of the transcript 
containing such ruling. This procedure is used rarely, probably be- 
cause the examiners are liberal in admitting evidence and because the 
admission of evidence of questionable competency seldom would preju- 
dice a party’s case seriously. It must be borne in mind that the record 
will be studied by persons who are capable of weighing the credibility 
of evidence. 


The Uniform Administrative Procedure Act requires that in contested 
cases the Commission must offer and make part of the record any 
evidence of which it desires to avail itself, including records and docu- 
ments in the possession of the Commission.** As previously noted, the 
staff often requests that annual reports of a utility be incorporated by 
reference into the record of a case, and this procedure may save con- 
siderable time at a hearing. The same device is used to enter into the 
records testimony or exhibits presented in a previous case or other 
public documents in the possession of the Commission. Entire records 
of other cases normally should not be incorporated by reference, unless 
the parties waive the requirements that the Commissioners read such 
material.** 


As in the case of opening statements, closing statements seldom are 
necessary or of material assistance to the Commission in deciding the 
case. If doubtful questions of law are involved, they may be argued 
orally before the commissioners or in briefs. A party desiring to present 
oral argument before the commissioners should so indicate on the 
record or subsequently by written request. A party desiring to file a 
brief should so indicate on the record at or before the close of the evi- 
dence.** Unless otherwise specified by the examiner, affirmative briefs 
from each party are due 15 days after the date of mailing the transcript, 
and reply briefs are due 10 days thereafter. Few of the briefs submitted 
in motor carrier cases are helpful to the examiner or to the commission- 
ers, but in such cases the briefs may provide the only direct communi- 
cation between the parties and the commissioners. 


All Commission hearings are reported, and each party is entitled 
to one copy of the transcript without charge. Unless a party requests 
it, the reporter’s notes often are not transcribed in uncontested cases. 





“ Wis. Stats. (1947) §227.10(2). 

* Wis. Stats. (1947) §227.12. 

“Four copies of all briefs are filed with the Commission, together with cer- 
tification of service upon all parties. 
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If the staff representative and the examiner are satisfied that the evi- 
dence is clear, they will make their recommendations to the commis- 
sioners on the basis of their notes and the exhibits. This may save as 
much as three or four weeks in the time required to issue the decision.*" 


In many cases it will not be known until the hearing is called just 
who the parties will be or whether the case will be contested. When 
notice of hearing has been published in the Commission’s motor carrier 
calendar, a postponement cannot be granted unless it is requested suffi- 
ciently far in advance for similar publication of notice of postponement. 
When a reasonable request for postponement of such a case is received 
too late for publication, it is customary to call the case and adjourn it, 
if there is no objection. If, however, an applicant fails to appear, relying 
on a request for postponement or adjournment, and if there are parties 
in opposition who have been put to expense and inconvenience in order 
to appear, the examiner may dismiss the proceeding. Hearings are held 
throughout the state, even in village and town halls, when the matter 
is of general interest in the immediate locality. The Commission can- 
not send an examiner and a reporter a considerable distance for one or 
two small cases, so that there may be less delay in having a case heard 
if the parties agree that hearing be held in Madison. 


REHEARINGS AND REOPENINGS 


A person aggrieved by an order of the Commission may apply for 
rehearing and must so apply if he wishes later to petition for judicial 
review. Also, the judicial review is limited to the grounds set forth in 
the application for rehearing.** The application for rehearing must be 
received by the Commission on or before the twentieth day after the 
service of the order complained of and must be served on all parties to 
the proceeding.*? Objections to an application for rehearing may be 
filed within 5 days after the service of the application. The Commission 
has 20 days within which to either grant or deny an application for 
rehearing. 


The Commission has, in the past, been rather lenient in granting re- 
hearings. The increasing number of cases coming before the Commis- 
sion has forced a stricter policy. Where an application has been denied, 





“The Commission endeavors to issue its decisions in motor carrier operating 
authority cases within 30 days after the close of the hearing. In other cases the 
time required to reach a decision varies, depending on the length and com- 
plexity of the case. 

~ Wis. Stats. (1947) §196.405. 

__As with briefs, four copies of an application for rehearing must be filed 
with the Commission, together with a certification of service upon all parties. 
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a strict policy in denying rehearings works no great hardship, since the 
applicant may file a new application immediately. However, it must be 
remembered that most motor carrier cases, as well as many utility cases, 
are of insufficient importance to warrant the parties’ petitioning for 
judicial review. As a result there is very little law on a number of ques- 
tions, both procedural and substantive, which plague the Commission, 
The Commission is, in fact, the final arbiter on many points, and chang- 
ing personnel or changes in the case load may dictate shifts in policy 
from time to time. 


Reopenings are even more in the discretion of the Commission than 
rehearings.** Petitions for reopening are served in the same manner as 
applications for rehearing. 


The procedure upon rehearing or at reopened hearings is substantially 
the same as upon the original hearing. 


EXAMINERS REPORTS 


The Uniform Administrative Procedure Act provides that when the 
Commissioners do not hear or read all the evidence, the decision shall 
not be made until the examiner has prepared a summary of the evidence 
and recommended findings of fact and decision. This examiner's report 
must be submitted to the parties, who may file written exceptions there- 
to and present written or oral argument before the commissioners.” 
The examiner’s report procedure is used very rarely, although it may 
provide the commissioners with a better understanding of the case than 
would reading the entire record. The commissioners may read the 
record and decide scores of other cases in the interval before a con- 
frence is held with the staff, and the most conscientious of commission- 
ers cannot study in detail all of the records of contested cases which 
he is called upon to read. The very real objection to the examiner's 
report procedure is the time required to complete it. 


CONCLUSION 


One of the primary purposes of an administrative agency is speed 
in reaching decisions; and, to some degree, the lesser the importance of 
the subject matter, the more essential it becomes to reach decisions 
quickly. If a year were required to obtain contract motor carrier au- 





* Wis. Stats. (1947) §196.39. But see 39 O.A.G. 101. 

* The decision as to whether or not the examiner’s report procedure will be 
used rests with the Commissioners. In many of the more important cases, the 
Commissioners attend part of all the hearings. Although attorneys sometimes 
request oral argument before the Commissioners, there is seldom any request 
for an examiner’s report. 
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thority for a very limited operation, the Commission would have lost 
its raison d'etre in that field. The 1947 legislature has allowed the Com- 
mission a maximum of 60 days to decide such cases and has, at the same 
time, relieved the Commission of some of the burdens of the Uniform 
Administrative Procedure Act. It is doubtful that the motor carriers 
or the Commission would want the 1947 legislation repealed. Instead, 
its provisions might be extended to other fields of the Commission’s 
jurisdiction. If this is to be done, the law should specify clearly that 
the period in which the Commission must issue its order does not start 
to run until the completion of the written or oral argument or until 
the passage of the time allowed for presenting such argument, thus 
avoiding the unfortunate result of the Cardinal Lines case. To do other- 
wise is to deny to the parties a reasonable opportunity to argue their 
case before the commissioners and, at the same time, allow the Com- 
mission opportunity for adequate study of the case. 





Eprror’s Nore: The effect of the Cardinal Lines case has been 
nullified by Wis. Laws 1949, C. 166, which amends Section 194.14 
(3) of the statutes since this article was written. See Supra, p. 502. 




















THE LEGAL STATUS OF RENEGOTIATION 
Ricuarps C. OsBorn 


INTRODUCTION 


At the beginning of World War II Congress was faced with the di- 
lemma of limiting profits without restraining the dynamic force of pro- 
duction based thereon. Numerous investigations conducted since World 
War I had brought forth many types of proposals but had not provided 
a satisfactory solution, and one which would also avoid a repetition of 
the well-known profiteering scandals of that war. The urgency of the 
situation was increased by reports of unusually high profits already 
being realized by a limited number of war contractors, coupled with the 
general realization that price ceilings and excess profits taxes would be 
inadequate to cope with the problem. 


Immediate action became increasingly imperative as a direct result 
of the decision by the United States Supreme Court (February 16, 
1942) that the Bethlehem Steel corporation could retain its large profits 
from World War I (even though they represented a high rate), since 
there had been no contractual arrangement for a recoupment by the 
government. The contracts had been made with Bethlehem through 
the Fleet Corporation, and they provided for a coverage of cost plus 
a fixed fee, based on an agreed estimate of cost, plus “a bonus for sav- 
ings” which was to equal one-half the amount by which the original esti- 
mate exceeded actual cost. Total profits had amounted to $24,000,000 
or 22.02 per cent of cost, not including profits to the parent company 
on 43,000 tons of steel purchased from it at the maximum prices estab- 
lished by the War Industries Board. The Court found no reason to set 
aside the contracts and pointed out that the profits made were less than 
those found in the steel industry generally. (No comparison was made 
with other profits realized on this type of riskless contract.) It ruled 
that:! 

For, high as Bethlehem’s 22 per cent profit seems to us, we are com- 

pelled to admit that so far as the record or any other source of 

which we can take notice discloses, it is not qualy in excess of the 
standard established by common practice in the field in which 

Congress authorized the making of these contracts. And in particu- 

lar, it may be added, the Master found that the ships built by 


* United States v. Bethlehem Steel Corporation, 315 U. S. 289, 62 S. Ct. 
581 (1942). 
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Bethlehem cost the Government less than comparable ships built 
by other shipbuilders. 


This decision by the Supreme Court made it quite evident that 
dependence on public opinion, patriotism, or other general pressures 
would not be sufficient to control and eliminate excessive profits. Speci- 
fic legislation of a mandatory character would be necessary to accomp- 
lish this purpose. In fact, the Court stated this clearly, and indicated 
in the following words that the Constitution provided Congress with 
such power:? 


The problem of war profits is not new. In this country, every war 
we have engaged in has provided opportunities for profit and they 
have been too often scandalously seized. See Hearings before the 
House Committee on Military Affairs on H. R. 3 and H. R. 5298, 
74th Cong., lst Sess., 590-598. To meet this recurrent evil, Con- 
gress has at times taken various measures. It has authorized price 
fixing. It has placed a fixed limit on profits, or has recaptured high 
profits through taxation. It has expressly reserved for the Gov- 
ernment the right to cancel contracts after they have been made. 
Pursuant to Congressional authority, the Government has requisi- 
tioned existing production facilities or itself built and operated 
new ones to provide needed war materials. It may be that one 
or some or all of these measures should be utilized more compre- 
hensively, or that still other measures must be devised. But if the 
Executive is in need of additional laws by which to protect the 
nation against war profiteering, the Constitution has given to Con- 
gress, not to this Court, the power to make them. 


Evidence presented to Congress showed that neither confiscation of 
property nor a flat-percentage limitation on profits would be advisable 
because of their adverse effect on efficiency at a time when speed in 
expanding production was of paramount importance. As an alternative 
method, the Renegotiation Act of 1942 provided for a renegotiation of 
contracts, and subcontracts thereunder, with the War Department, 
the Navy Department, and the Maritime Commission. This constituted 
a new procedure involving unforeseen difficulties. Although originally 
conceived as a method of eliminating excessive profits arising out of war 
business, primarily if not exclusively through current redetermination 
of specific contract prices, the procedure soon became a retroactive 
recovery from each company on a fiscal-year basis of the excessive 
profits (measured before taxes) arising from the war contracts and sub- 
contracts. Efficiency was to be encouraged through differential allow- 
ances and rewards, men and materials were to be conserved, and infla- 
tion curtailed. Since the whole procedure was new it was necessarily 








* Ibid. 
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experimental; as it progressed new and more extended aims and justi- 
fication was acquired. 


Although the Renegotiation Act of 1943 included numerous changes 
of a technical nature, and provided for appeal of unilateral determina- 
tions to the United States Tax Court, it had little effect on administra- 
tive techniques and policies; these had already been crystallized.* 


Was RENEGOTIATION CONSTITUTIONAL? 


Shortly after the apperance of the original Renegotiation Act, which 
was approved on April 28, 1942, numerous law journals printed articles 
on the subject of its constitutionality. There seemed to be rather gen- 
eral agreement that, “In essence, the effect of the act is to change the 
terms of an existing contract by a subsequent law which allows an ad- 
ministrative official to insert a new price”. Most of the viewpoints on 
constitutionality were expressed rather cautiously,® although those law- 
yers who were in the employ of the Federal Government showed the 
least reticence on the subject. One writer summed up the general 
approach of the others in saying, “It seems entirely plausible that the 
system of renegotiation as now constructed may be strong enough to 
withstand attacks on the issue of constitutionality, now and after the 
present emergency”.® 


A certain degree of doubt was expressed concerning the legality of 
administration in individual cases even though the basic statute might 
be accepted.? The lawyers opposing renegotiation as being unconsti- 
tutional were more positive in their declarations. They liked neither 
the principal features of the Acts nor the delegations of authority there- 





556 Stat. 245 as amended Oct. 21, 1942, 56 Stat. 982, 50 U.S.C. App. § 
1191 (1946 Supp.) and 56 Stat. 348, July 14, 1943, 50 U.S.C. App. § 1191 
(1946 Supp.). Further discussion of the Renegotiation Acts and their admin- 
istration is beyond the scope of this article. A detailed analysis of renegotiation 
has been presented in the author’s monograph entitled, The Renegotiation of 
War Contracts, BuLtetiINn No. 67 BurEAu or Economic AND Business RE- 
SEARCH, University of Illinois, Urbana (1948). A less technical treatment 
of the principal subject matter of this article is also to be found in this bulletin. 

*Comment, Contracts-Renegotiation of War Contracts—Sixth Supplemental 
National Defense Appropriation Act, 1942, 16 So. Caurr. L. Rev. 33 (1942). 

*Brum, Some Recent Developments in Renegotiation of War Contracts, 91 
U. or Pa. L. Rev. 714 (1943); Sharp, Comments on Renegotiation and the 
Constitution, 11 U. or Cur. L. R. 271 (1944); Steadman, A Further Legal 
Inquiry Into Renegotiation, 43 Micu. L. Rev. 1, Id., 235. (1944). 

*Reardon, Problems Arising Under the Renegotiation Act, 33 Gero. L. J. 
153 (1945). 

"Collier, Constitutionality of Statutory Renegotiation, 10 Law & ConTEMP. 
Pros. 353 (1943). 

* Burling, Renegotiation—The Myth of Repricing, 11 U. or Cut. L. R. 22 
(1944); Rosden, The Legislative Standards of the Renegotiation Statutes, 
31 A.B.A.J. 71-74, 100-101 (1945). 
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under. One of them commented: “The inescapable conclusion that 
follows is that the government, when it enters into a contract and agrees 
to compensate the contractor for services rendered, is bound to pay 
for those services as agreed and cannot, by any theory of sovereignty, 
alter or avoid that obligation”.® 


The Supreme Court did not act immediately on the constitutionality 
of the Renegotiation Acts but, prior to June, 1948, limited itself to deci- 
sions which didn’t involve the merits. Early cases which reached that 
tribunal were dismissed, as they had been in the lower courts, because 
of a failure to exhaust administrative procedures.’° To have a standing 
in court a company was required to submit to the renegotiation routine 
and, regardless of the question at issue, the Tax Court was and is now 
considered to have exclusive jurisdiction over all appeals from unilateral 
determinations in connection with the renegotiation of excessive 
profits.‘ The Supreme Court stated in the MacCauley case:'* 


A contractor aggrieved by the Chairman’s determination of exces- 
sive profits may have them redetermined in a “de novo” proceed- 
ing before the Tax Court. Section 403 (e) (1) of the Act provides 
that the Tax Court “shall have exclusive jurisdiction by order, to 
finally determine the amount, if any, of such excessive profits. . . .” 
Contrary to respondent’s contention that this language limits the 
Tax Court’s jurisdiction so as not to include questions of coverage, 
we think the language shows that the Tax Court has such power. 
For a decision as to what are and what are not renegotiable con- 
tracts is an essential part in determining the amount of a con- 
tractor’s excessive profits. The legislative history of the Renego- 
tiation Act, moreover, shows that Congress intended the Tax Court 





*Note, 22 Cu1.-Kent Rev. 261 (1944). 

*Mine Safety Appliances Company v. Forrestal, 326 U. S. 371, 66 S. Ct. 
219 (1945). 

” With the exception of agents, covered by Section 403 (A) (5) (B) of the 
Renegotiation Act of 1942, over whom the Tax Court has no jurisdiction. See: 
Iverson & Laux, Inc. v. Forrestal, 6 T. C. 247 (1946). 

™ MacCauley et al. v. Waterman Steamship Corporation, 327 U.S. 540, S. Ct. 
(1946). March 25, 1946. In this instance the company had refused to furnish 
renegotiation data to the Maritime Commission, claiming that its contracts 
were not subject to renegotiation. For further comment on this case see: Note, 
Administrative Law—War Contract Renegotiation—Judicial Review of Ad- 
ministrative Action—Doctrines Limiting Scope of Court’s Power to Grant Re- 
lief, 19 So. Cauir. L. Rev. 410 (1946). On page 417 he concludes: “If it is 
assumed that the reason for the existence of administrative agencies is that 
they are capable of acting fairly and justly in somewhat technical fields with 
greater expediency than courts could display in those fields, but if it is also 
granted that the right of appeal to the judiciary is a wise check on adminis- 
trative action, it becomes apparent that, to allow a maximum of freedom to 
the administrative body so that it may perform its intended function properly, 
and at the same time to retain the value of ultimate appeal to the judiciary, the 
real test of the propriety of judicial review at a particular stage of the pro- 
ceeding must be the finality of the administrative action.” 
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to have exclusive jurisdiction to decide questions of fact and law, 
which later included the issue raised here of whether the contracts 
in question are subject to the Act. 


In the foregoing case the Court followed the reasoning in its decision 
in Myers v. Bethlehem Shipbuilding Corp.,* denying the right of a 
company to refuse to appear before the National Labor Relations Board 
for a hearing. The latter agency was not to be enjoined from conduct- 
ing a hearing because of the petitioner’s claim that it was not subject to 
the National Labor Relations Act. Until the company had exhausted 
its remedy before the administrative agency through a final determina- 
tion by that agency the Court could not claim jurisdiction to grant re- 
lief.1* 


If a company fails to file an appeal with the Tax Court within the 
allotted time provided by statute a unilateral determination of excessive 
profits becomes final. This applies to renegotiation under both the 1942 
and 1943 Acts.'> During the interim period of appeal the Secretaries 
have the legal right to satisfy the unilateral determination through 
withholding funds due on government contracts.'® 


In several cases involving a determination of excessive profits the 
Tax Court, and several lower courts, in 1946 and 1947, passed upon the 
constitutionality of the Renegotiation Acts. Although innumerable 
grounds were set forth by contractors as bases for declaring the Acts 
to be invalid, such claims were reduced by the Tax Court in the case of 
Stein Brothers Manufacturing Co. v. Secretary of War’ to the four 
principal contentions that they: (1) deprived a company of property 
without due process of law, in violation of the Fifth Amendment to the 





* 303 U. S. 41, S. Ct. (1938). 

“This same question of finality of determination was involved in Aircraft 
and Diesel Equipment Corporation v. Hirsch, 331 U. S. 752, (1947). 
While its uncompleted appeal from a unilateral determination was pending in 
the Tax Court the contractor attempted to obtain a decision on constitutionality 
from the Supreme Court. The latter denied the plaintiff either a declaratory 
judgment or injunctive relief, stating: “The legislative history of the Renego- 
tiation Act, moreover, shows that Congress intended the Tax Court to have 
exclusive jurisdiction as to questions of fact and law, which latter include the 
issue raised here of whether the contracts in question are subject to the Act. 
In order to grant the injunction sought the District Court would have to de- 
cide this issue in the first instance. Whether it can do so or not, it cannot now 
decide the question of coverage when administrative agencies authorized to do 
so have not yet made their determination.” 

* Lichter et al., doing business as Southern Fireproofing Co., v. United States, 
334 U. S. 742, (1948). Note the dissenting opinion of Mr. Justice Douglas 
with reference to requiring appeal to the Tax Court under the Renegotiation 
Act of 1942. 

% Mine Safety Appliance Company. See n. 10, supra. 

"7 T. C. 863 (1946). See also: Ring Construction Corporation v. Secretary 
of War, 8 T. C. 1070 (1947). 
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Constitution of the United States; (2) deprived a petitioner of pro- 
cedural safeguards against administrative action for which no adequate 
standards had been established; (3) denied a contractor access to con- 

stitutional courts on questions of constitutional law; and (4) delegated 

legislative powers to the secretaries and the Tax Court for final deter- 

minations of excessive profits. 


The Tax Court differentiated between private and public contracts by 
saying that “Profiteering is a serious detriment to the successful prosecu- 
tion of war” and that “The (renegotiation) statute is justifiable as a 
war measure regardless of whether or not some other system might have 
been better”.1* The Spaulding case was quoted; in that instance the 
United States Circuit Court of Appeals, Ninth Circuit, had stated that 
the right to recover excessive profits from war contracts was as great as 
the right in peacetime to tax in a succeeding year the income earned in 
a prior year. As Charles Evans Hughes had said: the power of the 
national government is “the power to wage war successfully”.'® 


As to procedural safeguards, the appeal provisions of the Act were 
considered sufficient. The United States Circuit Court of Appeals, 
Sixth Circuit, concluded: “No statutory infirmity inheres in a statutory 
grant of discretion to administrators in executing the power of Con- 
gress. Without discretionary latitude, narrow or broad, as the situation 
requires, enforcement would in most cases be impossible”. This deci- 
sion was in line with that of the afore-mentioned Ninth Circuit 
Court of Appeals, which decided, “The factors in determining reason- 
able profits are those ordinarily considered by public regulatory bodies 
as modified by the unusual conditions of war demand.” 


The Court pointed out the manner in which a contractor could push 
his case on through to the Supreme Court for final determination of 
questions of constitutionality and denied that invalid delegation of 
legislative powers had been made. 


The final conclusion reached by the Tax Court was that no conclusive 
evidence had been presented to show why the Renegotiation Acts should 
be declared unconstitutional, in either their retroactive or prospective 


aspects. 





* Ibid. 


bd : . 
paulding et al. v. Douglas Aircraft Company, Inc., 154 F. 2d 419 (C.C.A. 
Oh 1946). 8 pany, , ( 


* United States v. Lichter et al. d.b.a. Southern Fireproofing Company, 169 
F. 2d 329 (C.C.A. 6th 1947). 
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In some respects the most concise statement of attitude of the lower 
courts in their handling of the question of constitutionality was given 
in the Lichter case by a District Court in Ohio: 


The Renegotiation Act as enacted on April 28, 1942, and as there- 
after amended is a constitutional exercise of the war powers of 
Congress. It does not involve an unlawful delegation of legislative 
power to executive officials nor an exercise of judicial power by 
those officials. It does not involve an exercise of eminent domain 
powers nor has there been in this case any taking of the defendants’ 
property for public use in violation of the Constitution. The statute 
is not so vague or uncertain as to offend the Fifth Amendment to 
- Constitution nor does it deprive the defendants of due process 
of law. 


On June 14, 1948, the United States Supreme Court sustained the 
foregoing opinions in upholding the constitutionality of the Renego- 
tiation Acts.2? The Court pointed out that in “total war it is neces- 
sary that a civilian make sacrifices of his property and profits with 
at least the same fortitude as that with which a drafted soldier makes 
his traditional sacrifices of comfort, security and life itself.” Since the 
Constitution had clearly granted power to Congress to conscript man- 
power it had also granted power to support the armed forces with 
equipment and supplies. As an integral part of this total process the 
power of the government to renegotiate and recapture profits was 
deemed to be beyond question. Rather, it was considered that, “The 
only questions are whether the particular method of renegotiation and 
the administrative procedure prescribed conformed to the constitutional 
limitations under which Congress was permitted to exercise its basic 
powers.” 


The Supreme Court noted the choice by Congress of renegotiation 
as an alternative to a higher excess profits tax or possible requisition 
of property and mentioned that, while the Renegotiation Act of 1942 
was “somewhat crude in its initial statutory simplicity,” it was greatly 
improved by subsequent amendments. But the main consideration 
related not to the Act but to the alleged administrative abuses in its 
administration. “hese were claimed by the petitioners to arise from 
the delegation and redelegation of authority without sufficient defini- 
tion of legislative policy and standards. The Court concluded, however, 
that the standards actually used in administrative practice, which were 





™ Ibid., 68 F. Supp. 19 (N. D. Ohio 1946). 

*” Supra, n. 15. In these cases the Court discussed both the constitutionality 
of the Renegotiation Act and the finality of a determination made under it in 
the absence of an appeal to the Tax Court within the required time. Three 
petitioners were involved. 
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later incorporated into the Renegotiation Act of 1943, were reasonable 
even though they did not provide a specific formula for establishing 
the recovery of excessive profits. 


On all points covered by the lower courts with respect to questions 
of delegation of authority, procedural safeguards, due process, and 
sufficiency of administrative standards, the Supreme Court upheld the 
position of the government agencies. Recoveries of execessive profits 
made on war contracts were deemed to be in the nature of a regulation 
of maximum prices or collection of excess profits taxes rather than 
a requisitioning of private property for public use.?* Furthermore, the 
government could renegotiate subcontracts retroactively if not com- 
pleted prior to April 28, 1942, the effective date of renegotiation, even 
though they might not have been expressly defined as subcontracts 
until the passage of subsequent amendments.” 


Since the decision of the Supreme Court was based on general ques- 
tions of constitutionality, and the petitioners had already lost their 
right of appeal to the Tax Court, no determination was made as to 
what degree of finality the Tax Court possessed with regard to coverage 
of the Act and the amount of excessive profits. Under different circum- 
stances other issues “might have been presented” which were excluded 
from consideration, namely, exemption of subcontracts under con- 
struction contracts let on the basis of competitive bidding, renegotiabil- 
ity of subcontracts involving less than $100,000 each, the realization 
of excessive profits on the part of a petitioner, and whether or not the 
processing of wool constituted a “subcontract” within the meaning of 
the Original Renegotiation Act.”° 





*The right to recapture excess earnings was established in Dayton-Goose 
Creek R. Co. v. United States, 263 U. S. 456, (1924). 

* Apparently there were no subcontracts under contracts with the Reconstruc- 
tion Finance Corporation or its subsidiaries involved in this case. The Court, 
therefore, did not discuss the retroactive application of the Act to sales involving 
agencies not covered originally. The Tax Court, however, has considered such 
subcontracts to be renegotiable. 

* One lower court had concluded tentatively that Congress had the right to 
vest final authority in an administrative agency such as the Tax Court. In the 
Spaulding Case, supra, n. 19, the Circuit Court of Appeals stated: “The Tax 
Court proceedings have all the essentials of due process. Dobson v. Commis- 
sioner, 320 U. S. 489, 498. The Constitution does not require a right of appeal. 
Assuming that the Tax Court is no more than an administrative body, the 
finality of its decisions as to the amount to be recaptured violates no consti- 
tutional right.” See also: United States v. Alexander Wool Combing Company, 
66 F. Supp. 389 (D. Mass. 1946). 

The following quotations from Aircraft & Diesel Equipment Corporation 
v. Hirsch, supra, n. 14, indicate the fact that the Supreme Court withheld 
judgment in this regard: “Where Congress has commanded that administrative 
judgment be taken initially or exclusively, the courts have no lawful function 
to anticipate the administrative decision with their own, whether or not when 
it has been rendered they may intervene either in presumed accordance with 
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GENERAL Tax Court PROCEDURE 


Except for its decisions with respect to the constitutionality of the 
Renegotiation Acts, which were promulgated prior to the Supreme 
Court decision on the matter, the Tax Court has rather narrowly limited 
its interpretations and discussion to the specific questions at issue. 
There has been little broad outlining of principles for future reference. 
With respect to the data so far considered, however, certain conclusions 
can be drawn with reference to Tax Court procedure.”® 


Even though proceedings are supposed to be conducted de novo by 
the Court, that agency considers the government case to be conclusive 
(if due process has been followed) unless the petitioner against the 
unilateral determination can show otherwise.”’ That is, the burden of 
proof is on the petitioner to show why the determination should be set 
aside. This approach applies to all the questions raised, whether they 
pertain to the amount of renegotiable business, reasonableness of sal- 
aries, or the determination of the excessive profits. The Court has 
elaborated on this approach as follows: 


All of the factors prerequisite to forming a judgment, such as 
amount and source of capital employed, percentage of profits, re- 
turn on investment, and similar elements have been weighed and 
tested as best we can with the record marked by paucity of — 
proof. It will be conceded that the petitioner did a good job and 
contributed substantially to the war effort. Such a concession, 
however, is not enough. The proof must be such as to bring to 





Congress’ will or because, for constitutional reasons, its will to exclude them 
has been exerted in an invalid manner. We are mot forced in this case, how- 
ever, to decide whether Congress intended to give the Tax Court the last word 
upon all questions of fact and law, or whether it could do so if that were 
surely its rpose. We do not express any opinion, indeed we explicitly re- 
serve decision, upon the question of the finality of the Tax Court in these 
matters.” 

* Only about 30 cases have been settled by the Tax Court. Many of them 
involved only minor points. 

According to testimony presented to the special Committee Investigating 
the National Defense Program (Hearings on Sen. R. 46, 80th Cong., Ist Sess., 
Part 42, p. 25488, October 21, 1947) the total number of renegotiation cases 
totaled 118,131, of which (at that date) 85,611 were cancellations or clear- 
ances, 29,395 were bilateral agreements for refunds of excessive profits, and 
1,696 represented unilateral determinations. No data are available to show 
how many of the latter have been appealed to the Tax Court. 

*" Adverse comment on this de novo approach is given by Durkin, Renego- 
tiation in the Tax Court, 35 Gro. L. J. 225 (1947). “It had been the fond 


hope of many that the intended meaning of the foregoing was that the equiva- 
lent of an original determination of excessive profits would be made by the Tax 
Court without taking into consideration the prior determination leading to 
the appeal and only on the basis of the evidence brought to the court’s atten- 
tion. The court, however, has adopted the view that the proceeding was de novo 
only in the same sense as a tax deficiency proceeding.” 

™ Grob Brothers v. Secretary of War, 9 T. C. 495 (1947). 
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this Court a conviction that respondent has not dealt fairly with 

se petitioner, i.e., that his determination is not justified by the 

cts. 

The situation is reversed in those instances in which the renegotiating 
agency may conclude subsequently that the amount of profits demanded 
in the unilateral determination is less than that necessary to remove all 
excessive profits. If a new figure is proposed, the burden of proof is on 
the respondent to show why the original amount should be increased. 
If neither side can sustain the burden of proof that the recovery should 
be revised, then the Court will let the unilateral determination stand.” 


Although the Court handles its cases de novo, as mentioned previ- 
ously, and may make a new determination which is equal to, more than, 
or less than the unilateral determination, the experience to date has 
shown that determinations of excessive profits have most often agreed 
substantially with those demanded by the agencies issuing the uni- 
lateral determination. It is true, however, that these agencies have in 
some cases made a new estimate of the recovery necessary to remove 
excessive profits which was larger than the original figures demanded. 


In one case the Court apparently suggested that a higher figure could 
have been set and stated that “at least” $150,000 of the profits could 
be considered excessive. The fact that the Court was not in a penny- 
pinching category was indicated further in its statement that “obviously, 
the excessive profits cannot be determined with precise mathematical 
accuracy and, fortunately, the respondent is not urging this Court to pare 
the profits of this petitioner to the point where there would be serious 
doubt about the reasonableness of the amount left undisturbed”.*° 


Since the Tax Court is not really making a new determination, but is 
passing upon that already made, it has shown less interest in the per- 
centage of profits to sales than would otherwise be the case. The per- 
centages are mentioned only to indicate that a firm has received ade- 
quate profits either in the absolute sense or in comparison with other 
businesses.*! More emphasis is placed on return on net worth and 
prewar earnings than was the case with renegotiation agencies. In 
some respects the Tax Court shows a less liberal tendency by estimating 
the amount of just compensation and trying to eliminate the balance; 





* Cohen v. Secretary of War, 7 T. C. 1002 (1946) ; Aircraft Screw Products 
(sn Inc., v. War Contracts Price Adjustment Board, 8 T. C. 1037 

*Stein Brothers. Supra, n. 17. 

"Crucible Steel Casting Company v. Secretary of the Navy, 9 T. C. 523 (1947). 
The Court compared the profit per casting with other corporation averages, and 
the return on net worth with that of comparable businesses. 
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while the renegotiation boards tried to eliminate that portion of the 
profits which was clearly excessive. It may be concluded, however, 
that the Court has followed much the same policies as were considered 
a part of due process in the initial renegotiation proceedings, and there 
has been no tendency to upset any major features of this process.*? 
Since it has been difficult for either side to sustain the burden of proof 
to warrant any change in the original determination of excessive profits, 
the principal adjustments in recoveries, either to increase or reduce 
them, have been based on adjustments of costs applicable to renego- 
tiable business rather than on new value judgments by the Court. 


Unlike the original data utilized by the renegotiation authorities 
which accepted audited reports and statements furnished by the con- 
tractors, the basic materials supplied to the Tax Court include a de- 
tailed examination and audit by the Federal Bureau of Investigation. 
If such investigation shows a unilateral determination which was 
obviously excessive, or that other errors have been made by the govern- 
ment, the case may be settled prior to a Tax Court decision. One such 
case has come to the writer's attention; the unilateral determination 
was reduced $100,000 to make allowance for sales which had been in- 
correctly classified as renegotiable, and an agreement was reached with 
the contractor. 


Court DETERMINATIONS 


Renegotiable Business. 


Only limited rulings have been made with respect to what business 
is to be classified as renegotiable. The Tax Court has stipulated, how- 
ever, that a change order, adjusting the original quantity designated, 
does not constitute a separate contract but is part of a continuing 
contract. The whole of such a contract is therefore renegotiable unless 
completed and paid for prior to April 28, 1942.8* On the other hand, 
the Tax Court does not appear to be concerned with the cutoff date 
in the case of ordinary accounts, since it considered as renegotiable 





* Renegotiation agencies were uncertain concerning the future attitude of 
the Tax Court on questions of disallowances and many of the procedures which 
had developed in administrative practice. Little was known about the judicial 
methods which would be followed or the types of conclusions which might be 
reached. Some of the initial renegotiation practices were revised with one eye 
on possible decisions by the Tax Court. 

Stein Brothers. Supra, n. 17. If a contractor tried but failed to get further 
reimbursement after April 28, 1942 on a contract completed and paid for prior 
to that date, the contract was not subject to renegotiation. Albert and J. M. 
Anderson Manufacturing Company v. Secretary of War, 12 T. C. 32, (1949). 
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only sales made subsequent to April 28, 1942, in another case,*, al- 
though renegotiating agencies have usually included sales for that 
April because they were not ordinarily collected during the current 
month. Retroactive application of renegotiation by the Defense Plant 
Corporation to business completed prior to the date of the amendment, 
making such business subject to the Act, was upheld.*® 


In cases of doubt as to whether the contention of the contractor or 
that of the government is correct, the Court, to date at least, has accept- 
ed the decision of the Secretary in making the unilateral determination, 
by the mere expedient of requiring the contractor to show otherwise. 
On the other hand, any request by the government for an increase in 
sales subject to renegotiation will be denied unless accompanied by 
adequate data to support a change in the original determination.*® 


A petitioner’s contracts for the sale of welding machines to civilian 
producers having prime contracts subject to renegotiation are consid- 
ered to be “subcontracts” or “articles” required for the performance of 
the prime contracts within the meaning of the Renegotiation Act. The 
Court also turned down the petitioner's contention that profits from 
the sale of these machines should be exempt in proportion to their 
possible future use on civilian production, stating: “As a bare legal 
proposition we are unable to say that a prophetic pronouncement upon 
the future use of petitioner's product is necessary to determine any 
forbidden area of statutory inapplicability of the Renegotiation Act”.*" 
Furthermore, a petitioner cannot successfully deny that its sales are 
covered by the Act if its subcontracts represented “sales to private con- 
cerns wherein the end-use was designated by the purchaser as being 
either for the Army or Navy.” Under such circumstances it is not nec- 
essary for the government to furnish formal orders or agreements sup- 
porting the sales. “The petitioner sold its products understanding that 
they were destined for a war end-use. The petitioner thus brought 
itself within the purview of the statute”.** 





“Grob Brothers. Supra, n. 28. 

“National Electric Welding Machines Co. v. Stimson et al., 10 T. C. 49 
(1948). The same conclusion was reached in: Lehmann Machine Company v. 
Reconstruction Finance Corporation Price Adjustment Board, 10 T. C. 350 
(1948); and The Blanchard Machine Company v. Reconstruction Finance 
Corporation Price Adjustment Board, United States Tax Court Docket No. 
208-R, March 18, 1948. See: Howell Electric Motors v. United States,—F. 2d— 
(C. C. A. 6th 1949). The court upheld the constitutionality of the application 
of the July 31, 1943 amendment (to the Renegotiation Act) to contracts com- 
oy and paid for during the period between April 28 and December 31, 


® Eastern Machinery Company v. Undersecretary of War, 12 T. C. 71, (1949). 
— Electric Welding Machines Co., supra n. 35. 
id. 
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Sales to post exchanges were considered to be exempt since they did 
not involve funds appropriated by Congress.** 


Allocation of Costs and Expenses. 


The allocation of costs and expenses has apparently been agreed 
upon in the majority of cases prior to their reaching the Tax Court, or 
at least the petitioners have not been able to bear the burden of proof 
sufficiently to press the issue. If no other satisfactory method is avail- 
able an allocation on the basis of relative sales volume is considered 
acceptable.*° 


In the case of Ellis Coat Company, Inc., v. Secretary of War,“ how- 
ever, the Court made a rather extensive analysis of the allocation of the 
costs of this distributor who had received an extensive amount of “free 
issue” government material. 


Statutory Limitations. 


The mandatory filing requirements of the 1943 Renegotiation Act 
made the running of the statute of limitations fairly certain, and the 
sending of a registered letter to a contractor constituted the actual com- 
mencement of renegotiation.*? For 1942, however, a considerable de- 
gree of question was raised as to what constituted an initiating proceed- 
ing. The Tax Court has decided that a preliminary letter of request for 
information to determine whether a contractor should be assigned and, 
if so, to what agency, did not constitute a commencement of renegotia- 
tion under the statute. Therefore, since only a preliminary letter of 
inquiry was sent out in 1943, with nothing further being done on the 
case until 1944, the contractor had no further liability for 1942 renego- 
tiation, with the possible exception of 13 individual contracts, which 
were not yet completed,** out of an initial total of 225. Renegotiation 
was considered to have been commenced, for 1942, if a Price Adjust- 
ment District Office had informed a contractor of his assignment in a 
notice which requested information for the purpose of renegotiating 





*” W. Tip Davis Company v. Patterson, 12 T. C. No. 48 (1949). 
“ Ibid 


“9 T. C. 1004 (1947). 

“ Brady v. War Contracts Price Adjustment Board, 11 T. C. 280 (1948) ; 
See also: Buck v. War Contracts Price Adjustment Board, 10 T. C. 623 
(1948). A request for 1943 data prior to passage of 1943 Act on February 
25, 1944, could not be considered as the commencement of renegotiation. 

“J. H. Sessions & Son v. Secretary of War, 6 T. C. 1236 (1946). See 
also: Peter Cooper Corporations v. Secretary of War, United States, T. C. docket 
No. 272-R, Mar. 7, 1947. Here the Court held that the early correspondence was 
preliminary and exploratory in character, it did not ask for an initial confer- 
ence, nor did it suggest any mandatory requirement to renegotiate. 
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the amount of excessive profits realized on war business, and the com- 
mencement was started with the mailing of the letter. This was not 
considered to be a letter of mere inquiry,.** 


On the contrary, it was a notice of the decision of the Secretary to 
renegotiate and a demand upon the contractor for the specific in- 
formation upon the basis of which a determination of excessive 
profits could be made. It notified the petitioner that all renegotia- 
tions respecting its contracts had been assigned to the District 
Office, that the Price Adjustment Board had determined that a 
“review” of the petitioner's profits should be made by an “overall 
study” of the petitioner’s financial position and its profits from war 
contracts as a whole; and it requested the petitioner within 

days to submit, on enclosed schedules, accounting and other data 
“to accomplish” a review of such profits. When this letter was 
deposited in the mail for transmission to the contractor at its place 
of business, the Secretary, acting through the District Office, took 
the first step or action which set the machinery of renegotiation 
in motion, and this, we think, was the commencement of renego- 
tiation by the Secretary as contended by the respondent. 


It would seem that the Tax Court is not interested primarily in the 
technical features of commencement proceedisgs, since it ruled in the 
Stein Brothers case that a written notice for an initial conference was not 
required because an initial conference had already been held when the 
rule was promulgated. In another instance*® the Court found that the 
government had never sent a notice of commencement to renegotiate 
in the prescribed form nor had the contractor furnished the data in the 
required manner, but a determination had been made within the speci- 
fied time. In such a situation the company could not claim the protec- 
tion of the statute of limitations. It is required, however, that a con- 
tractor shall file an appeal from a unilateral determination, with the 
Tax Court, within the time limit of 90 days provided by statute or that 
Court has no jurisdiction.*® 


Minimum Exemptions. 


In determining the exemption for commission agents whose total 
business may be less than the stautory minimum of $25,000, the Court 
has determined that compensation for field services performed for a 





“Spray Cotton Mills v. Secretary of War, 9 T. C. 824 (1947). 

“The Calorizing Company v. Stimson and Patterson, 7 T. C. 617 (1946). 

“Frank M. Hill Machine Company v. Stimson, 4 T. C. 922 (1945); U. S. 
Electrical Motors Inc. v. C. I. R., 7 T. C. 525 (1946). The Court also 
disclaims any jurisdiction over the collection of interest on amounts due 
after a unilateral determination by the War Contracts Price Adjustment 
Board, stating that this is not a part of the determination of excessive profits. 
Greaves and Olson, d.b.a. Fred G. Greaves Company v. War Contracts Price 
Adjustment Board, 10 T. C. 886 (1948). 
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principal, which is not based on the amount of business acquired by 
the agent, shall not be lumped with commissions on sales.** In order to 
bring an agent within the scope of the Renegotiation Act, his business 
as an agent must be as much as $25,000 or his engineering services must 
be considered as subcontracts and total at least $500,000.48 The size of 
each contract is not significant but only the total volume of business 


transacted.*® 


Statutory Factors. 


Considerable attention has been given by the Tax Court to the statu- 
tory factors which the law states are to be taken into consideration in 
determining the amount of excessive profits, but only those main fea- 
tures are mentioned in each decision which are pertinent to that deci- 
sion. These include the earnings on net worth risked in the business 
(which were found to be very liberal, in most instances, even after 
renegotiation ),°° the problems of reconversion, a comparison of war- 
time sales and profits with prewar sales volume and profits, amount of 
capital employed as compared to prior years, the possible detrimental 
effect of the war in curtailing civilian business, lack of risk incident to 
a wide margin of profit, reasonableness of costs and expenses, and com- 
parative efficiency of each contractor in so far as the record afforded a 
basis for such comparison. 


The Court has indicated that a contractor should not necessarily 
expect the same percentage of profit on sales for 1943 as that received 
in 1942. This would be especially true if the volume of sales had in- 
creased and the risk was lessened thereby. Maintained prices with a 
greater volume lessen the risk and the reward should be less.*! 


Costs. 


The Tax Court analyzes the fairness of salaries and tries to determine 
how much of the wartime performance of a firm has received adequate 





“Fine d.b.a. Leon Fine & Company v. War Contracts Price Adjustment 
Board, 9 T. C. 600 (1947). In this case, the contractor had a total business 
of $36,598, of which only $19,131 represented commissions and the balance 
constituted compensation for engineering field services not contingent on the 
procurement of contracts by the petitioner. 

“The subcontract exemption for 1942 was only $100,000. 

“ Supply Division, Inc. v. War Contracts Price Adjustment Board, 9 T. C. 
1103 (1947). 

” Ibid. The Court noted the fact that profits allowed by it after renegotia- 
tion were several times those earned in prewar years, since the same per- 
centage of profit was allowed on sales as that obtained for 1939 but on 3a 
volume twenty times as great, and showed that the return allowed on net 
worth exceeded 100 per cent (before taxes). 

* Aircraft Screw Products. Supra, n. 29 
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compensation in those salaries.5? Where the contractors have disputed 
salary allowances, those made by the Court have, in some instances, 
been somewhat more liberal than the original ones of the renegotiation 
agencies. In one instance a salary provision was increased from $10,000 
to $25,000 because of special performance on the part of the most active 
partner in a business. Salaries paid by certain small firms have been 
allowed which were several times those earned in peacetime; in one 
case the salaries of major executives rose from a total of $28,000 in 1989 
to $118,000 for 1942. This was permitted because of an expanded 
volume even though the Court found little evidence of increased effi- 
ciency on the part of the firm.** 


One of the most perplexing problems facing those who carried on 
renegotiation pertained to the bonus arrangements made with certain 
key employees. These plans were usually based on customary percent- 
ages and did not contemplate wartime sales or earnings. The Renego- 
tiation Boards found, however, that the Bureau of Internal Revenue 
customarily allowed such contracts if they had been made in good 
faith during prior years. Since these items were considered by them 
to be allowable as costs under the Internal Revenue Code, they were 
usually allowed in renegotiation.** No reductions were ordinarily 
made by the renegotiation agencies in compensation allowed, when 
based either on sales or profits, to reflect the reductions which would 
apply if such calculations were made after renegotiation had reduced 
sales and profits. 





@Greaves and Olson. Supra, n. 46. In the case of manufacturers’ agents 
a salary allowance for partners is not warranted since the profit allowed is 
really in the nature of a salary allowance. 

“Crucible Steel Casting Company v. Secretary of the Navy, 9 T. C. 523 
(1947). On the other hand, a reasonable compensation for officers for the 
fiscal year ending June 30, 1943, was considered to be that received in 1941, 
if the sales were comparable in volume. Ellis Coat Company, Inc. v. Secretary 
of War, 9 T. C. 1004 (1947). 

“The Tax Court does not consider itself to be required to follow a deter- 
mination by the Bureau of Internal Revenue as to reasonableness of salaries, 
especially when other factors entered into that determination. Eastern Ma- 
chinery Company v. Undersecretary of War, 12 T. C. No. 12 (1949). For a 
substantial disallowance of salaries see also: Quartz Laboratories, Inc., et 
al. v. Secretary of War et al., 11 T. C. 626 (1948). 

Independent analysis of reasonableness of costs was emphasized in: Puget 
Sound Machinery Depot v. Land, United States Tax Court, Memorandum 
Opinion, July 30, 1948. The Court ruled: “Our conclusion is that this 
Court, in its determination of the reasonableness of petitioner's costs and in 
redetermining the amount of petitioner’s excessive profits, if any, is not bound 
by any prior action taken with respect thereto by either the Bureau of In- 
ternal Revenue or the Renegotiating Agencies.” 

The doctrine held by the renegotiation authorities that the recovery of 
excessive profits reduced both sales and profits is not accepted in court de- 
cisions to date. In Atkinson v. New Britain Machine Co., 154 F. 2d 895, 904 
(CCA, 7th 1946) the court held that commissions were earned when orders 
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The courts have now acted, however, on two cases in which dis- 
putes arose between companies and their agents over adjustments of 
commissions based on profits, which profits were subsequently reduced 
by renegotiation. In Twine v. Commercial Radio-Sound Corporation, 
the New York Supreme Court decided that renegotiation was a pertinent 
factor (and the issues were triable) in agreements wherein the sales 
commissions were based on the difference between cost of production 
as fixed by a formula set forth in the agreements and the price actually 
paid.** 


In the instance of a construction company’s agreement to pay a super- 
intendent on the basis of 10 per cent of profits after all costs, but before 
Federal income taxes on work he supervised, a Federal court ruled that 
renegotiation did not constitute an income tax, and indicated that the 
wording of the agreement contemplated such activities as renegotia- 
tion. The agreement stated, “moneys arising from the profits will 
not be due to me until the work undertaken has been completed and 
accepted and full settlement is received by Ring Construction Corpora- 
toin from the owner”.®’ In its subsequent decision as to the excessive 
profits realized by this corporation, the Tax Court reduced the com- 
pensation allowed as a cost in renegotiation, for the two men involved, 
from $212,000 to $60,000, or 10 per cent of the company’s profit after 
renegotiation.™ 


How much weight the courts have placed on the wording of the 
particular agreements and how far they intended to generalize their 
conclusions is not certain. The practical significance for renegotiation 
will be limited, however. Since renegotiation is a closed book, the only 
chance of recoupment which the government would have in similar 





were accepted and that the defendant should not have reduced them to reflect 
the effect of renegotiation upon sales, but should have included the full amount 
in costs subject to renegotiation. “Without any light except what we glean from 
this enactment, it appears that the term ‘renegotiation’ is directed solely at 
excess profits and not at reducing the price at which the article or product 
has been sold. — In other words, defendant’s obligation to the plaintiff should 
have been taken into consideration in determining any excessive profits sub- 
ject to renegotiation. Instead, it contends that its excessive profits must be 
renegotiated before it can determine its selling price upon which plain- 
tiff’s commissions were calculated. This argument, so we think, places the 
cart before the horse. As heretofore shown, plaintiff’s commissions were predi- 
cated upon a sales price determined by the defendant either at the time of or 
prior to billing, and we are of the opinion that a renegotiation of excessive 
profits at some subsequent time would not alter this base thus fixed by the 
‘a See also: Gee v. Olson et al., 320 Mich 274, 30 N. W. 2d 867 
(1948). 
113 N. Y. L. J. 1048 (1945). 

) v. Ring Construction Corporation, 66 F. Supp. 436, (D. C. Minn. 
1 

“Ring Construction Corporation. Supra n. 17. 
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instances would be the collection by contractors of excessive amounts 
paid to employees. These amounts would then revert to the government 
and could not be retained by the company. It is not clear that any 
practical method exists by which the renegotiating agencies could force 
the corporations to bring such action. They, in turn, would seldom find 
it inexpedient to do so of their own volition. 


Tue New RENEGOTIATION 


Subsequent to the completion of all but a minor portion of the re- 
negotiation conducted under the Renegotiation Acts of 1942 and 1943 
the Special Committee Investigating the National Defense Program 
held a hearing®® and made an analysis which included the following 
conclusions with reference to wartime renegotiation and recommenda- 
tions with reference to any future renegotiation activity: 


1. The committee believes that the renegotiation law, coupled 
with the excess-profits tax, is more likely to be successful and 
equitable than any other less flexible method. No more desirable 
method of reducing war profiteering was suggested to the com- 
mittee. 


2. The renegotiation system should be incorporated in a general 
industrial mobilization plan ready to be put into operation at once 
in the event of an emergency. 


8. The factors to be considered in determining what is a fair 
profit in time of war should be set forth more specifically and 
with greater particularity. 

4. In deciding what is a fair profit, the committee feels that any 
future renegotiation law rene? emphasize the importance of net 
worth as a factor in deciding a fair profit for a company during a 
war. In this way the growth of war millionaires could be prevented 
or greatly curtailed. 


5. The renegotiation agency should be a separate agency, in- 
dependent from any procurement authority, designed to handle 
the renegotiation of all services and branches of the Government. 


6. The committee believes that any future Renegotiation Act be 
improved in the following specific ways: 


(a) By bringing within its operation all contractors with an 
annual war business exceeding $100,000. 


(b) Including war contracts of all Government agencies. 





“Hearings on S. R. 46, 80th Cong., Ist Sess. Part 42, pp. 25484-25572, 
October 21, 1947. 
oe Rep. No. 440, 80th Cong., 2nd Sess., Part 2, pp. 12-13, February 
, 1948. 
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(c) By eliminating all mandatory and permissive exemptions so 
that all Government contractors with more than an annual business 
of $100,000 are renegotiated. 


7. The committee recommends the establishment of regional 
price adjustment boards in each area, in order to eliminate duplica- 
tion of facilities and services. Each final decision should be cleared 
through a central authority to establish uniformity of rulings and 
equal treatment in all regions of the country. 

8. The committee believes that the Bureau of Internal Revenue 
should audit the income tax of war contractors and these should 
be made available for renegotiation authorities on a current basis. 
Every effort should be made to correlate their activities with the 
renegotiation agency especially in the matter of audits. If this is 
not possible because of a manpower shortage, then spot audits 
should be made to encourage contractors to submit accurate figures. 

9. The committee is of the opinion that the Comptroller General 
should be permitted to audit all war contracts including subcon- 
tracts whenever, in his discretion, he so desires. Such audits, how- 
ever, should be directed only to the accuracy of the accounts and 
representation of costs made by the contractor. 


10. Renegotiation officials should be authorized to consider 


profits which have accrued from certificates of necessity, and to 
recover that portion which it deems excessive. 


1l. The committee recommends that any future Renegotiation 
Act provide that in renegotiating for any given year the renegotia- 
tion officials be allowed to take into consideration the profits or 
losses of the contractor during the preceding war years. 


With the postwar increase in expenditures for the armed services, 
making excessive profits a possibility, renegotiation was reintroduced 
by Congress as Section 3 of the Supplementary National Defense Appro- 
priation Act, 1948. Under the act, all contracts in excess of $1,000 
which obligated funds provided for in said act or entered into through 
contract authorizations granted therein (and subcontracts thereunder) 
must contain a renegotiation article providing that such contract is 
subject to renegotiation and the contractor agrees to insert a like article 
in subcontracts. Whenever the Secretary of Defense concludes that 
excessive profits are reflected in such contracts or subcontracts he is 
authorized to renegotiate them and endeavor to reach an agree- 
ment as to the amount of such excessive profits with the contractor 
or subcontractor concerned. If no agreement can be reached the 
Secretary shall issue an order determining the amount of such ex- 
cessive profits, if any, and eliminate them by any of the methods 





" Pub. L. No. 547, 80th Cong., 2nd Sess., May 21, 1948. 
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set forth in subsection (c) (2) of the Renegotiation Act of February 
25, 1944. Renegotiation will ordinarily be conducted on a fiscal year 
basis and will not be applied to firms with renegotiable business 
totalling less than $100,000 during any fiscal year. The right to audit 
books and records is granted. along with a provision for the cooper- 
ation of the Bureau of Internal Revenue. Mandatory exemptions 
are taken over from the previous renegotiation while others are at the 
discretion of the Secretary of Defense. 


Renegotiation agreements or orders determining excessive profits 
are again made final in the absence of fraud, etc., except for appeals 
to the Tax Court. Redeterminations by that agency are subject to 
review to the extent and in the manner provided by subchapter 5 of the 
Internal Revenue Code.* 


Since the above statute provided funds principally for the Air Force, 
renegotiation was rather limited in scope until the passage of the Second 
Deficiency Appropriation Act, 1948, which included this provision: 


The Secretary of Defense is authorized and directed, whenever in 
his judgment the best interests of the United States so require, to 
direct the insertion of a clause incorporating the Renegotiation Act 
of 1948 in any contracts for the procurement of ships, aircraft, 
aircraft parts, and construction of facilities or installations outside 
continental United States entered into by or in behalf of the De- 
partment of the Army, the Department of the Navy or the De- 
partment of the Air Force which obligates any funds made avail- 
able for obligation in the fiscal year 1949. 

The Secretary of Defense delegated his authority under the Renego- 
tiation Act of 1948. He established in his office the Military Renego- 
tiation Policy and Review Board (which reports to him through the 
Munitions Board) consisting of the three chairmen of the divisions of 
the Armed Services Renegotiation Board. The latter is a joint operating 
Army, Navy, and Air Force Board consisting of three divisions, each 
division having not over five members. The appropriate Secretary 
in each case appoints the division members and chooses the chairman 
of the division. The chairmen of the divisions, as members of the Armed 
Services Renegotiation Board, choose the chairman of that Board, and, 
as members of the Military Renegotiation Policy and Review Board, 
choose who shall be the chairman for this top board. 





“Regulations are to be published: in the Federal Register and will follow as 
far as feasible the principles and procedures followed in previous renegotiation. 
The Secretary of Defense can delegate his powers to any officer or agency of 
the ‘sponge Military Establishment. Penalties for violation are also provided 
in the act. 

“Pub. L. No. 785, 80th Cong., 2nd Sess., June 25, 1948. The Secretary of 
Defense acted under his authorization (13 Fep. REG. 8640). 
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The majority of the powers of the Secretary of Defense were dele- 
gated to the Military Renegotiation Policy and Review Board. These 
included the promulgation and publishing of rules and regulations 
(after approval by the Secretary of Defense), the assignment of con- 
tractors and subcontractors to appropriate divisions for renegotiation, 
the review of unilateral determinations made by the chairman of a 
division of the Armed Services Renegotiation Board, the exemption of 
classes of contracts and subcontracts (but not individual contracts and 
subcontracts ), and the right to audit books and records of those subject 
to the Act. The Board shall submit semi-annual reports to the Secretary 
of Defense. 


The power to conduct actual renegotiation and the right to make 
initial determinations were delegated to the chairman of each division 
of the Armed Services Renegotiation Board, who was also authorized 
to audit books and records. The Secretaries of the Army, the Navy, and 
the Air Force were given authority to exempt individual contracts and 
subcontracts with their respective departments, and are permitted to 
collect excessive profits by any of the methods set forth in subsection 
(c) (2) of the Renegotiation Act of February 25, 1944, as amended.™ 


Renegotiation provisions of the 1948 Act appear to be quite similar 
in general character to those of the wartime version. (Many of the 
suggestions of the Special Committee Investigating the National De- 
fense Program as to possible improvements were not accepted.) The 
principal differences seem to be: (1) a Military Renegotiation Policy 
and Review Board, under the Secretary of Defense, has replaced the 
War Contracts Price Adjustment Board; (2) an Armed Services Rene- 
gotiation Board with three divisions has been substituted for the sep- 
arate operating boards of the different services; (3) the exemption of 
renegotiable contracts if totalling less than $100,000 for any fiscal year 
(applicable also to manufacturers agents) has been revived from the 
1942 Renegotiation Act and the insertion of a renegotiation clause in 
individual contracts and subcontracts for more than $1,000 is required, 
(4) only contracts and subcontracts covered by two appropriation acts 
are renegotiable, and; (5) a provision for appellate review of Tax Court 
determinations is included. 


All of the eight parts of the Renegotiation Regulations under the 
Renegotiation Act of 1948 have now been published.*© The same 





“ Delegations of Authority Under the Renegotiation Act of 1948, July 19, 
1948, 13 Fep. Reo. 4522. 

“Parts 421-428 of Subchapter D of Chapter IV of the Joint Regulations of the 
Armed Forces, Approved periodically from December 24, 1948, to June 7, 1949. 
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methods, procedures, and policies are followed as those utilized 
under the Renegotiation Act of February 25, 1944, as amended, 
“insofar as they have been deemed applicable, having regard for the 
different economic conditions existing on or after the effective date 
of the 1948 Act from those prevailing during the period 1942 to 1945”.°* 


Coverage of the new Act is strictly limited as compared to previous 
renegotiation, and does not attempt to include such a broad range of 
activities. Public utility contracts are generally exempted, as are con- 
tracts, and subcontracts thereunder, entered into prior to the passage 
of the Act on May 21, 1948. Contractors and subcontractors are 
now informed, through a list published in the Federal Register 
of the numbers of the renegotiable prime contracts and the names 
of the contractors, as to which contracts are renegotiable. Manufactur- 
ers’ agents are subject to the Act if they provide any engineering or 
mechanical service or advice. 


A contractor who is subject to renegotiation under the 1948 Act will 
have more time to prepare his data but otherwise will scarcely notice 
the difference between the old and the new procedures. The same types 
of forms will be filled out, the same review will be used, and most of 
the same factors employed in determining excessive profits. Renegotia- 
tion is again conducted on a fiscal year basis although “a loss on rene- 
gotiable business in a prior year subject to the Renegotiation Act of 
1948 is a factor which may be considered in determining the reasonable- 
ness of profits for a later year”.** Perhaps the major difference that 
will be noted by those being renegotiated will be the closer scrutiny 
of costs allocable to renegotiable business, particularly the allocation 
of items such as selling and advertising expenses, with charitable con- 
tributions not being allocable to renegotiable business. 


CONCLUSION 


The Supreme Court upheld the constitutionality of the Renegotiation 
Acts of 1942 and 1943, and accepted the basic organization and methods 
established thereunder as reasonable delegations of legislative powers 
in a time of war emergency. 


In the cases thus far reviewed by it, the Tax Court has set forth general 
tules of procedure and has accepted the major policies of the renego- 
tiation agencies on such matters as: the method of determining the 
amount of renegotiable business; the statutory time limits provided for 





* Ibid., Foreword to Part 423. 
§423.301-2 (b). 
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the commencement and completion of renegotiation; and the statutory 
factors to be considered in establishing the amount of renegotiation 
recoveries. Although the renegotiation statutes gave the Tax Court final 
jurisdiction in these matters, the Supreme Court has not as yet deter- 
mined the nature or extent of this finality. 


Since the new Renegotiation Act involves a contractual relationship, 
it is to be applied prospectively but not retroactively, and will follow 
the same rules of procedure already approved, the Tax Court will not 
be faced with new problems of interpretation; nor does it seem likely 
that the Supreme Court will seriously question the constitutionality of 
the statute. 

















ECONOMIC PREDILECTIONS OF JUSTICE DOUGLAS 


LEON EPSTEIN 


There is a special reason for adding an analysis of the opinions of 
Mr. Justice Douglas to those illuminating studies of individual Supreme 
Court members that have recently been published.! Almost from the 
time of his appointment to the Court, in 1939, Mr. Justice Douglas's 
admirers have intermittently presented his name to the public as a 
potential Democratic candidate for the Presidency.? In June and July 
of 1948 these promotional efforts were not confined to journalistic sug- 
gestion but took the form of a Douglas-for-President Club and the bruit- 
ing about, at the Democratic National Convention, of the preference 
for Douglas on the part of the Americans for Democratic Action. The 
campaign was, of course, abortive in 1948 as before, quite possibly, 
among other reasons, because of Douglas’s own non-committal state- 
ments. Yet, for the future, the promoters of the Justice’s candidacy, 
especially those journalists referred to as the “Douglas claque” by 
Arthur Schlesinger, Jr.,? are likely to have been encouraged by the 
highly favorable reception accorded the Justice at the post-election 
convention of one of the major labor organizations.”"* The CIO dele- 
gates were reported to have enthusiastically applauded Douglas's 
speech on the desirability of labor participation in international affairs 
and to have responded to President Phillip Murray’s encomium that the 
speech would “ring round the world” by voting to have the Justice’s 
address printed and widely distributed. While this success, coming as 
it did at a definitely prenatal stage of the next campaign, hardly indi- 
cated anything like Presidential “availability,” it did at least serve, in 
the light of earlier promotional efforts, to underline the political poten- 
tiality of Mr. Justice Douglas. This potentiality is by no means dimin- 
ished by the fact that the Justice’s age is now, at fifty, nearly ideal for 
Presidential purposes. 





* David M. Levitan, Mr. Justice Rutledge, 34 Va. L. Rev. 393-416, 526-552 
(1948) ; Vincent M. Barnett, Jr., Mr. Justice Jackson and the Supreme Court, 
Western PoxiricaL QuarTerRLy, Sept. 1948, pp. 223-242; John P. Frank, 
Mr. Justice Black (New York, Alfred A. Knopf, 1948). © 

‘Richard L. Neuberger, Mr. Justice Douglas, Harpers, Aug. 1942, 312-321; 
Elliot Jamesway, Bill Douglas, Fighter, Nation, Jan. 11, 1941, pp. 48-50; 
a _— Bill Douglas, American, American Mercury, Dec. 1945, pp. 


ase M. Schlesinger, Jr., The Supreme Court, 1947, Fortune, Jan. 1947, 


p. 75. 
‘ ° 
ey Nov. 25, 1948, p. 45. : 
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Now, three years before the opening of the 1952 campaign, seems 
an appropriate time for a dispassionate survey of the political and 
economic ideas of a supreme court justice who is potentially a candi- 
date for president. The primary intention is to study Douglas’s judicial 
opinions for the expression of such ideas, rather than to look to the 
various public addresses delivered by Douglas during recent years. 
Essentially the speeches of a supreme court justice are expected, at 
least with respect to domestic affairs, to be relatively general and non- 
partisan in tone, and even if those of Justice Douglas are not bromidic 
they do not, by their nature, reveal political and economic views on 
particular issues as might the speeches of elected officials. The most 
promising approach to the Justice’s ideology is through an analysis of 
his actual judicial opinions. This does not involve the study of isolated 
individual cases, but rather of the pattern of his opinions on several of 
the controversial issues with which the Court has dealt from April, 
1939, when Douglas began his judicial career, to June, 1948. It is not 
assumed, in this approach, that political and economic predilections, 
pure and unadulterated, alone determine the course of each opinion. 
Since even controversial matters come to the Court in a legal matrix, 
it would be unrealistic to suppose, on each occasion, that the Justice 
would face a clear-cut political or economic issue.’ Therefore, it is not 
only the votes of the Justice, in various controversial cases, that are to 
be noted, but more particularly the Justice’s reasons for his stand. 
These reasons may or may not involve policy predilections. It is the 
task of this study to analyze the opinions of Mr. Justice Douglas for 
such predilections, when and if they are present to be analyzed. For 
this purpose his opinions have been classified very broadly in terms of 
those relating to economic issues and those dealing with personal lib- 
erties. The latter important category is not to be discussed in this 
article, but is reserved in order to focus attention here upon Douglas's 
economic ideas. For this purpose, it is worthwhile to begin with an 
exploration of Douglas’s pre-court background for clues to his opinions 
as a justice. 


1. Pre-JupiciaL EXPERIENCE 


The public activity of William O. Douglas, before his appointment 
to the Supreme Court, was relatively brief and largely administrative 
in nature. His chairmanship of the Securities and Exchange Commis- 
sion from 1937 to 1989 was the highpoint of a meteoric professorial and 





*His most recent speeches are collected in William O. Douglas, Being An 
American (New York: J. Day Co., 1948). 

* This methodological problem is succinctly described by C. Herman Pritchest, 
The Roosevelt Court (New York: Macmillan Co., 1948) pp. 253-55. 
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government career that had been distinguished by brilliance and hard- 
work. Douglas’s early circumstances were not financially auspicious. 
Born in Minnesota, his father was a Presbyterian home missionary who 
shortly moved his family to Yakima, Washington, and died when his 
son was six. The young William sold newspapers and ran errands in 
Yakima, attended Whitman College in Walla Walla, Washington, 
worked in the harvest fields in the summers, and after serving a brief 
period in the U. S. Army during World War I, graduated from Whit- 
man with Phi Beta Kappa honors in 1920. Two years of high school 
teaching in Yakima virtually completed, save for subsequent vacation 
periods, William O. Douglas's career in the West. Apropos of this early 
phase of Douglas’s life, Max Lerner, writing about Douglas during his 
§.E.C. days, remarked: “I have rarely seen a man regarded as a radical, 
even a Western radical, who had less interest in labor and revolutionary 
doctrine.” Lerner found that, instead of a left-wing ideology, Douglas 
had brought to his legal career “the ideals of the Western lower-middle 
class.”* 
Legal Writings 

Douglas worked his way through Columbia University Law School, 
graduating second in his class in 1925, and then practiced in a New York 
corporation law firm for two years before beginning to teach on a full- 
time basis at Columbia. It was, however, mainly as a professor at the 
Yale University Law School, beginning in 1928, that he became identi- 
fied with the school of legal “realists” who emphasized the factual study 
of economic and social results of legal doctrines, rather than the sup- 
posed abstractions of the law. Douglas’s law review articles, written 
between 1928 and 1934, display this penchant for analysis of economic 
data (that, subsequently, has been characteristic of his judicial opinions 
as well). For example, in an article recommending a course of study 
in the law of business associations, Douglas wrote: 


Instead of having his mind cluttered up with many analytical 
distinctions (oftimes metaphysical) the student would start with 
considerations more fundamental. The process would be concerned 
almost solely with the incidents of economic, social, and business 
problems; with a consideration of the social controls over such 
problem. Around such material would the legal and non- legal 
material be grouped.® 


There is the same refrain—“more and more emphasis on the broad 
social and economic problem’—in two articles Douglas wrote on those 





* Max Lerner, Wall Street’s New Mentor, Nation, Oct. 23, 1937, p. 429. 
William O. Douglas, A Functional Approach tc the Law of Business 
Associations, 23 Inu. L. REv. 676 (March, 1929). 
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legal rules of vicarious liability that determine a businessman’s respon- 
sibility for damages to parties involved in accidents with his em- 
ployees.!° The current rules of vicarious liability Douglas criticized 
because they were not concerned with a socially desirable allocation of 
costs as between employer, employe, and injured party. Just what should 
constitute such a “standard of social desirability” Douglas never ex- 
plicitly stated. It is not entirely clear, on the basis of his articles, whether 
Douglas believed that the facts alone, once discovered, would disclose 
what was socially desirable, or whether he had some standard by which 
the facts were to be measured. It is only clear that Douglas wanted 
the courts to abandon those legal tests that did not involve a concern 
with results, and to substitute “an analysis that at least attempts to 
relate the legal problem to the economic and social environment.” 
While this approach of the legal realist is not in itself revolutionary so 
far as legal policies are concerned, the method might contain prospects 
of far-reaching changes in the law when, and if, it is combined with a 
standard of social desirability that is weighted in the direction, let us 
say, of the employee’s welfare. 


The general implications of the realist’s methology are not discussed 
at length in Professor Douglas’s articles, but the approach is amply 
illustrated in various of his legal writings. For example, with respect 
to the problem of allocating costs between parent and subsidiary corpo- 
rations in liability matters, Douglas advocated a study of the facts of 
the manner and the method of organization, as well as of the operation, 
of such parent-subsidiary systems before decisions were made as to the 
liability of the respective units.’? It is, however, in the field of bank- 
ruptcy law that Douglas’s factual investigation technique was best 
known, for between 1929 and 1932 Douglas was a leading participant in 
the bankruptcy studies conducted jointly by the Yale Institute of 
Human Relations, the Yale Law School, and the United States Depart- 
ment of Commerce. Among Douglas’s several reports of this experience, 
particularly that of a “bankruptcy clinic” which examined the antece- 
dent causes of business failure, most noteworthy was this summary 
statement: 


The efforts to improve bankruptcy have been great in scope and 
intensity in recent years. The work has been of a high calibre and 
scholarship. Yet to a great extent it begs the major and dominant 
problem. Bankruptcy per se has its problems of organization and 


* William O. Douglas, Vicarious Liability and Administration of Risks, 38 
Yare L. J. 584-604, 720-745 (1929). 

"Id. at 745. . 

*® William O. Douglas and Carrol M. Shanks, Insulation from Liability 
Through Subsidiary Corporations, 39 Yaz L. J. 195 (1929). 





























May] ECONOMIC PREDILECTIONS OF JUSTICE DOUGLAS 535 


control as does any other judicial or administrative organization. 

But these problems are relatively insignificant as compared with 

conditions which give rise to the use of bankruptcy.'* 

Most interesting of Douglas’s conclusions with respect to these ante- 
cedent conditions was the contention that because they involved a 
variety of social and economic problems over which the states exer- 
cised control, the bankruptcy power should be relinquished or left to 
the states. While it is true that when this statement was published in 
early 1983 the states were more likely than the federal government to 
possess the constitutional power to deal with general social and eco- 
nomic conditions, Douglas’s consignment of the bankruptcy power to 
the states reflected a surprising amount of faith in the efficacy of state 
legislation—a faith in state powers that was hardly universal in the 
worst years of the great economic depression. Yet Douglas’s belief in 
the desirability of state action was not apparently a casual idea, for 
with it went the thought that the national government was unable to 
master the diversity of problems appearing in several states. “When 
it is remembered,” he wrote, “that commercial, industrial, and social 
problems vary much from state to state and from region to region, the 
conviction grows that this national and uniform system of bankruptcy 
cannot be made sufficiently flexible to give expressions to policies re- 
specting so many varied problems”.’® 


This advocacy of state powers is one of the very few signs of political 
policy to be found in Douglas’s law review writings. Most of the re- 
mainder of his major articles were devoted to the problems of securities 
distribution and represented the work that led Douglas to the S.E.C. 
He was a co-author, in 1932, of a critical analysis of the law that per- 
mitted brokers to purchase securities at a lower rate than that charged 
their customers;!* and, in a subsequent article, Douglas and his col- 
league pointed out the lack of reality in the law when it failed to rec- 
ognize that the securities broker who also acted as a dealer thereby 
acquired an interest adverse to that of his customer.17 Generally the 
tenor of Douglas’s remarks on the subject of securities control, all writ- 
ten in the early 1930's, was that of reform, and of reform that was 
doubtless considered rather mild in those salad days of the New Deal. 





* William O. Douglas, Wage Earner Bankruptcies—State vs. Federal Con- 
trol, 42 Yarz L. J. 592 (1933). 

“Id. at 593. 

* Id. at 595. 


* George E. Bates and William O. Douglas, Secondary Distribution of 
ee Suggested by Kinney v. Glenny, 41 Yate L. J. 949-1004 
* William O. Douglas and George E. Bates, Stock Brokers and Agents and 
Dealers, 43 Yaz L. J. 55, 56 (1933). 
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In 1934, for example, Douglas wrote that the control needed was “one 
which would combine regulation by industry with supervision by gov- 
ernment. This would mean placing responsibility on industry for its 
own planning”.’® Douglas attacked, in the same year, the control of 
boards of directors by executive management, and suggested that stock- 
holders should be organized into strong protective associations.'® This 
was the course which Douglas specifically recommended in the rail- 
road field, when he advocated “a powerful, aggressive, and honest 
organization of security-holders” to represent the interests of stock- 
holders in reorganization proceedings.” 


What this necessarily too-hasty survey of Professor Douglas’s articles 
fails to show is the vigor and the thoroughness with which he criticized 
the detailed practices of corporate enterprise; but at least enough has 
been said to indicate that Douglas was not suggesting that the struc- 
ture of private capitalism, as such, should be drastically altered. Rather 
it is plain that Douglas merely wanted the capitalist system, particularly 
on the score of securities distribution, to work in a manner that was, 
by his standards, fairer and more equitable. 


Securities and Exchange Commission 


This was also the spirit of his administration of the Securities and 
Exchange Commission, during which he emphasized the harm of banker 
control over industrial policies and stated that it was desirable to find 
“proper and adequate devices for passing that power back to the owners: 
of industry where it properly belongs”.*! Thus his attitude toward the 
New York Stock Exchange was that it should reform itself so as to make 
the market free and fair for all comers, and he started in the direction 
of such a reform with what was called the “hand-in-hand technique.” 
A cooperative attitude by the S.E.C. was not all that was finally re- 
quired to reform the Exchange, but Douglas’s philosophy, according 
to his former Yale colleague, Fred Rodell, remained the basis for the 
S.E.C. program: 

The key to that philosophy is his firm belief that the exchange 
should provide a market where the interests of long term investors 
are protected. He does not suppose for a minute that government 
* William O. Douglas, Protecting the Investor, 23 Yate Review 532 (1934). 


* William O. Douglas, Directors Who Do Not Direct, 47 Harv. L. Rev. 
1305 (1934). 

*” William O. Douglas, Protective Committees in Railroad Reorganizations, 
47 Harv. L. Rev. 589 (1934). 

*™ William O. Douglas, Democracy and Finance (New Haven: Yale Uni- 
versity Press, 1940) p. 41. This book is a collection of Douglas’s pre-court 
speeches, edited by James Allen. 

"Fred Rodell, Douglas Over Stock Exchange, Fortune, Feb., 1938, 119. 
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could or should put an end to speculation, nor, as he once put it, 

that the S.E.C. could or should “save a fool from his own folly.” 

Keep the dice, so far as possible. from being loaded by the insiders 

against the speculating public—yes. But that is only secondary. 

His real concern is to save the genuine investors, and with them 

the business economy of the nation, from being upset and tossed 

around by the gyrations of a stock market run on quick-profit 
gambling principles.** 

Douglas’s projected reform of Stock Exchange practices was helped 
along by the revelation, early in 1938, that Richard Whitney, a former 
head of the Exchange, had been guilty of fraudulent practices in con- 
nection with his brokerage activities. The Exchange adopted a new 
constitution, incorporating several of Douglas’s proposals, and elected 
as its first paid president William M. Martin, Jr., who was thought to 
sympathize with the S.E.C.’s viewpoint. “Harmonious round-table 
conferences” between Douglas and the Exchange leaders now began, 
and in October, 1938, the Exchange adopted a comprehensive revision 
of trading practices that conformed essentially with the S.E.C.’s idea 
of honest dealing.*5 

Successfull harmony, from Douglas’s point of view, survived even 
an especially unpleasant aftermath of the Whitney affair. The S.E.C. 
had investigated the affairs of Whitney’s brokerage firm and had turned 
over the results of the investigation to the Exchange for whatever action 
it desired to take against other Exchange members who might have been 
involved in the malpractices that had resulted in Whitney’s expulsion 
from the Exchange and in a prison sentence. The Exchange looked 
over the material presented by the S.E.C. and then decided that the 
matter did not warrant further action involving any of the Exchange 
members. There was one dissenting vote on this decision—that of the 
newly appointed public member, Robert M. Hutchins, then President 
of the University of Chicago, but formerly Douglas’s law school dean 
at Yale. Hutchins was so disturbed by the decision of the Exchange 
that he felt compelled to submit a letter of resignation, which was, of 
course, published.2° This was not, however, a signal for a rift in the 
relations between the S.E.C. and Exchange, and slightly more than a 
week later Douglas was reported to have said: “For the S.E.C. as for 
the Exchange the Whitney case is closed.?* 

Douglas’s attitude toward the Whitney affair occasioned critical com- 
ment in at least one organ of the left-wing press,?8 and also provided the 


ald. at 120. 

ome Times, December 25, 1938, section 4, p. 7. - 

*Id., Dec. 18, 1938, section 1, p. 1. 

* Id., Dec. 27, 1938, p. 16. 
Nation, Jan. 14, 1939, p. 49. 
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major topic for the relatively slight Senatorial opposition to the con- 
firmation of Douglas’s Court appointment in the spring of 1989. Ac- 
tually the Senate confirmed the appointment with only four dissenting 
votes, but only after Senator Frazier of North Dakota, referring to 
the Whitney case, had attacked what he thought were Douglas’s too 
friendly relations with the Stock Exchange and had intimated that 
Douglas’s public criticism of the Exchange, subsequent to the Whitney 
affair, was an attempt to re-establish a lost liberal reputation.”® The 
Senator’s attack, based as it apparently was on the assumption that ad- 
ministrative conferences with financiers amounted to traitorous dealing 
with the enemy, attracted little support. It did perhaps serve to em- 
phasize that Douglas’s career with the S.E.C. was essentially that of a 
practical reformer whose program to make trading in securities more 
honest and above-board was doubtless conditioned by the circum- 
stances of the relatively late, less ardent days of the New Deal. 


What is important, for this analysis, is the set of ideas that motivated 
this kind of reform. It is, as has already been suggested on the basis 
of the law review articles, an ideology that accepts private capitalism 
but is suspicious of some of its financial manifestations. Basically this 
was the philosophy of Justice Brandeis as well.*° Douglas has accepted 
the philosophy of Other People’s Money*' not only on the score of its 
denunciation of banker control of industry, but also on a broader eco- 
nomic front. Thus, on the subject of business structure, the following 
statement of Douglas’s, during his S.E.C. days, echoed the general 
Brandeis critique: 


Complexity in corporate structure is usually an incidence of 
bigness. But bigness has other consequences which justify the 
expression, “the curse of bigness,” uttered by Mr. Justice Brandeis 


years ago.*” 
There is much more in the same Brandeis vein, and, in such a para- 


graph as the following, Douglas’s argument appears even more ferv- 
ently committed to a belief in the virtues of small business: 


. . . The growth of business has resulted in ruthless sacrifices of 
human values. The disappearance of free enterprise has sub- 
merged the individual in the impersonal corporation. And when a 
nation of shopkeepers is transformed into a nation of clerks spiritual 
sacrifices are made. Communities everywhere lose men of stature 





* 84 Cone. Rec. 3706 and 3774 (1939). 

” Neuberger, op. cit. n. 2 at 316-317. 

™ Louis D. Brandeis, Other People’s Money (New York: F. H. Stokes Co., 
1913), especially Chap. viii. 

* Douglas, op. cit. supra n. 21, p. 14. 
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and independence. Man loses opportunities to develop his per- 

sonality and his capacities. He is denied a chance to stand on his 

own before man and God. He is subservient to others and his 

thinking is done for him from afar. His opportunities to become a 

leader, to grow in stature, to be independent in mind and spirit, 

are greatly reduced. Widespread submergence of the individual in 

a corporation has an insidious effect on democracy as has his sub- 

mergence in the state in other lands.** 

These statements are the broadest economic or political expressions 
that Douglas seems to have made during his S.E.C. days, and they are, 
let it be added, on the same theme that concerned his numerous public 
addresses at this stage of his career.** It has been fitting, in this sketch 
of Douglas’s pre-Court career, to stress his attitudes toward the rela- 
tions of government and finance and toward the structure of business 
organization. It was in this area, and only in this area, that Douglas 
had the opportunity, before his appointment to the Court, to make clear 
both by his activity and his statements just what were his ideological 
motivations. There is an absence of record on other issues, but here it 
is at least unmistakably clear that Douglas preferred an economy of 
small business units that the government was to do its part to main- 
tain by a vigilant policing of the world of high finance. Reflections 
of this and other economic views are to be examined in Douglas’s Court 
opinions first under the general heading of national and state regula- 
tory powers, and then under the more specialized topics of administra- 
tive regulation and anti-trust policy. 


II. NATIONAL AND STATE POWERS 


The main battle for the constitutionality of federal regulatory legis- 
lation had been fought and won before Douglas came to the Court 
in 1939. Those of the Justice’s opinions that upheld the extension of 
congressional authority have not been unusual expressions (so far as 
the Roosevelt Court is concerned) of judicial acquiescence in the 
growth of national economic regulation. Douglas spoke for the Court, 
to cite a prime example, when it held that Congress had the power 
to regulate the price and the methods of competition in the coal-mining 
industry, and that it could use its taxing power as a sanction for such 
regulation.*® 





"Id. at 15. 
“Id. at 27 and 291, for further illustration. 
Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381 (1940). Signifi- 
cantly this opinion of Douglas’s upheld congressional action that involved 
the exemption of the coal mining industry from the anti-trust statutes and 
the suppression of competitive practices by producer codes. 
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On quite a different matter, involving the constitutionality of the 
national government’s construction of the Denison Dam and Reservoir 
on a non-navigable portion of the Red River in Oklahoma, Douglas 
wrote the court opinion upholding this multiple-purpose project, in- 
cluding flood-control and hydro-electric development. The constitu- 
tional ground was that the project was intended to provide a link in the 
flood control of the entire Mississippi River system, as well as to pre- 
serve and promote commerce on the navigable portions of the Red 
River.** There might be added, for the sake of record, that, on the score 
of the national agricultural control program Douglas was one of a 
unanimous court that upheld the application of wheat production quotas 
to wheat that a farmer produced only for home consumption;*’ and 
that, on the question of the validity of wage and hour legislation the 
Justice joined what was also the Court’s unanimous opinion upholding 
the Fair Labor Standards Act.** 


Douglas has been just as friendly to the exercise of national authority 
under the war power. His attitude under this judicial heading is illus- 
trated not only in general by his joining the majority of the Court in 
Yakus v. United States,*® to uphold price control, and by his own 
opinion, for the Court, in Bowles v. Willingham,* but also by certain 
of his dissenting opinions in wartime cases that are less well-known. 
Thus, for example, when the majority of the court held that a public 
warehouse, located in California, was exempt from the Emergency 
Price Control Act because it was “public utility,” within the meaning 
of the Act’s exemption of utilities from federal price control, Douglas, 
in dissenting, stated that the exemption was not required simply be- 
cause California chose to regulate warehouses as utilities.*! In criticiz- 
ing the Court's decision because it placed a burden on the national gov- 
ernment’s war against inflation, Douglas explained his approach: 


Every exemption read into the Act creates another point of leak- 
age, multiplies the task of enforcement, and creates a favored class 
of business. I would not read the Act with such a hostile eye. 
Where two interpretations are possible I would take the one which 
avoids those results. The choice between the “letter” and the 
“spirit” is an ancient one even in the law.*? 





* Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 312 U.S. 508 (1941). 
*™ Wickard v. Filburn, 317 U. S. 111 (1942). 
* United States v. Darby, 312 U. S. 100 (1941). 
* 391 U. S. 441 (1944). Also discussed below under the heading of ad- 
ministrative regulatory cases. 
“321 U. S. 503 (1944). 
“ Davies Warehouse Co. v. Bowles, 321 U. S. 144, 156 (1944). 
“Td. at 157. 
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Sympathy with the purposes of national price control—and a sym- 
pathy sufficiently strong so as to override the “letter” of the law—was 
marked in this dissenting opinion, just as it was in his dessent in Vinson 
v. Washington Gas Light Co.** Here his objection to the Court’s deci- 
sion was that the Public Utilities Commission of the District of Colum- 
bia had denied a fair hearing to Vinson, then Director of Economic 
Stabilization. The Commission had limited the introduction, by the 
Director, of certain data pertaining to the inflationary effects of a pro- 
posed increase in the rates of a local utility company. The Court, in 
upholding the Commission, rested much of its argument on the ground 
that the local authorities were not prohibited from allowing rate in- 
creases and that in giving such increases the Commission could limit 
the scope of the hearing. Douglas, however, attacked the Commission’s 
refusal to give the Stabilization Director an opportunity to make his 
arguments effective with the use of relevant evidence. He then added 
that the Commission had allowed the utility to pass its war-time in- 
come taxes on to the consumer and that “the inflationary effect is 
obvious”.** This concern for the inflationary effects of exemptions 
from the Emergency Price Control Act was summarized by Douglas’s 
strong dissent in Interstate Commerce Commission v. Jersey City.*® In 
objecting here to the exemption of a transit company, he referred also 
to the Court decisions in the Public Warehouse case and in the Vin- 
son case, and denounced all three opinions because they gave “pre- 
ferred treatment to a few businesses by allowing them to gain advan- 
tages from war conditions”.*® 


These three dissenting opinions are noteworthy because of their gen- 
eral preference for a broad interpretation of the national regulatory 
authority on legal points which the majority of the Court thought should 
be interpreted more closely. It is also of special significance that 
Douglas’s preference, in at least two of the three cases, was not limited 
by the fact that the states had already staked out the area for regulation 
by their public utility commissions. There were other war-time cases 
that illustrated Douglas’s sympathy for national authority in cases of 
conflict with state regulatory powers,*? But it is perhaps more important 
to note the same preference in the peace-time circumstance of the 
Tidelands Oil case. In this instance Douglas joined the majority of the 





#321 U. S. 489 (1944). 
Id. at 503. 
“322 U. S. 503 (1944). 
Id. at 525. 
“ Penn Dairies v. Milk Control Commission of Pennsylvania, 318 U. S. 261, 


“1949 ye) ; Pacific Coast Dairy v. Dept. of Agric. of Calif., 318 U. S. 285 
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Court in ruling that the three-mile coastal belt belonged to the national 
government and was not, therefore, under the jurisdiction of the State 
of California.*® Like the O.P.A. exemption cases, however, the oil 
controversy was in such an economic setting that it is not permissible 
to regard the Justice’s preference as merely one between a national 
power and state power. Rather it involved a choice between a national 
regulatory scheme generally regarded as one that would effectively 
restrict private business interests, and, on the other hand, state regula- 
tion that would act, or could not, achieve that measure of economic 
control that the Justice seems, on the basis of his opinion in the O.P.A. 
exemption cases, to have thought desirable. 


So long as Douglas’s preference for national power is viewed in this 
light, there appears to be nothing really inconsistent about those of 
his opinions that have vigorously upheld state regulatory powers when 
the national authority was not in the field. That is, there is nothing 
inconsistent so far as economic policy is concerned about a judicial posi- 
tion that seeks to uphold either national or state economic regulation 
in what, roughly speaking, might be regarded by New Deal standards 
as the “public interest.” Of course, the constitutional arguments used 
by a justice to uphold, first, national power, and then state power, 
might appear inconsistent, but that would be a different matter and 
one with which this paper is not primarily concerned. Actually, during 
Douglas’s career on the Court, the justices have been more frequently 
and more sharply divided on those economic issues involving the exer- 
cise of state powers, rather than of national power, and it is, therefore, 
in connection with state cases that Douglas’s preferences by way of 
economic regulation have been more fully expressed. Particular inter- 
est in defending state economic legislation might well have been ex- 
pected, it should be noted, on the basis of Douglas’s pre-court views 
concerning the efficacy of state powers in the bankruptcy field and in 
related economic areas. 


State Activity 


Douglas’s preference for state action vis-a-vis business claims may be 
observed not only in regulatory cases, but also in a relatively large 
number of cases involving the constitutional challenge of state taxation 
on the ground that it imposed a burden on interstate commerce.*® How- 





“ United States v. State of California, 332 U. S. 19 (1947). 
“ Douglas’s views with respect to state taxation may be observed 


in his 
opinions for the Court in Ill. Central Railroad Co. v. Minnesota, 309 U. S. 
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ever, on matters of taxation a justice’s opinions appear in a particularly 
complex legal setting, and there is good reason to turn at once to cases 
concerned with state regulatory measures—or, more particularly, to 
one of those cases, Southern Pacific Co. v. Arizona,®® in which Doug- 
las’s dissent serves to illustrate his views in similar cases as well. The 
case concerned the Arizona statute that made it unlawful to operate 
within the state a passenger train of more than fourteen cars or a freight 
train of more than seventy cars. The application of the statute to in- 
terstate trains, Chief Justice Stone stated for the court, contravened 
the commerce clause of the Constitution, for Arizona was requiring the 
railroad company to operate shorter trains than it would otherwise do 
on its transcontinental route. The railroad, for operational reasons, 
had to change the number of cars on its trains in other states as well as 
in Arizona, in order to comply with the Arizona statute. The Court's 
reasoning, then, was based, not on a conflict between the state’s regula- 
tion and an actual exercise of national authority, but rather on this 
principle, as Stone stated it: 


Ever since Gibbons v. Ogden the states have not been deemed to 
have the authority to impede substantially the free flow of com- 
merce from state to state, or to regulate those phases of the national 
commerce which, because of the need of national uniformity, de- 
mand that their regulation, if any, be prescribed by a single author- 
ity. 
On the score of Arizona’s contention that the train-limit law was valid 
exercise of the state’s police power, Stone wrote that the regulation 
“passes beyond what is plainly essential for safety since it does not 
appear that it will lessen rather than increase the danger of accident.”®? 
This last statement was made with reference to a trial court’s finding 


157 (1940); Nelson v. Sears, Roebuck and Co., 312 U. S. 359 (1941); and 
International Harvester Co. v. Dept. of the Treasury, 322 U. S. 340 (1944) ; 
in his dissents in McCarroll v. Dixie Greyhound Lines, 309 U. S. 176 (1940) ; 
McLeod v. Dilworth, 322 U. S. 327 (1944); Freeman v. Hewitt, 329 U. S. 
249 (1946) ; and Nippert v. City of Richmond, 327 U. S. 416 (1946), as 

as in his concurring opinion in Joseph v. Carter & Weeks Stevedoring Co., 
330 U. S. 442 (1947). 

"325 U. S. 761 (1945). There should also be noted Douglas’s opinions 
of state regulation with respect to the due process clause in Olsen v. Nebraska, 
313 U. S. 236 (1941); with respect to the contract clause in Gelfert v. 
National City Bank, 313 U. S. 221 (1941); and with respect to the com- 
merce clause in Rice v. Santa Fe Elevator Corp., 331 U. S. 218 (1947); 
Rice v. Board of Trade, 331 U. S. 247 (1947) ; and in Allen-Bradley Local No. 
1111 v. Wisconsin Employment Relations Board, 315 U. S. 740 (1942). 

According to Professor Pritchett’s table of alignments of Justices on non- 
unanimous economic decisions, 1941-46, Justice Douglas was “pro-state regu- 
lation” in 77 per cent of the 22 cases involving the validity of state legislation. 
oe Pritchett, The Roosevelt Court; Votes and Values, 42 Am. Pot. Sct. REv. 
$( 1948). 

"Southern Pacific Co. v. Arizona, 325 U. S. at 767 (1945). 
"Id. at 781-82. 
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that increasing the number of trains (an effect of complying with 
Arizona’s limit on the number of cars on each train) actually caused a 
rise in the number of severe railroad accidents. 


Douglas wrote his own dissenting opinion in this case, and he also 
subscribed to Justice Black’s more extensive statement of reasons for 
disagreeing with the judgment of the Court. Black criticized the Court 
for what he said was the making of policy in the role of a super-legis- 
lature. He thought, in particular, that the Court should have left to 
the state legislature the problem of deciding the proper length of trains 
for safety purposes, instead of substituting a judicial judgment to the 
effect that the state’s regulation had passed beyond the limits of pro- 
tecting the safety of its citizens. Douglas agreed wih Black’s criticism 
and took issue with Stone’s opinion: “Arizona’s train-limit law should 
stand as an allowable regulation enacted to protect the lives and limbs 
of the men who operate the trains”.°** The Court, Douglas contended, 
had no legitimate basis for its view that the total effect of the law on 
safety was so slight as to be outweighed by the national interest in 
keeping interstate commerce free from interference. Such a weigh- 
ing of relative values, he agreed with Black, is a policy matter, and if 
any national authority is to make policy of this sort it should not be 
the Court, but rather the Congress or the Interstate Commerce Com- 
mission. Douglas added this general statement of his approach to judi- 
cial review of state legislation under the commerce clause: 


I have expressed my doubts whether the courts should intervene 
in situations like the present and strike down state legislation on 
the ground that it burdens interstate commerce . . . My view 
has been that the courts should intervene only where the state 
legislation discriminated against interstate commerce or was out 
of harmony with laws which Congress has enacted. It seems to 
me particularly appropriate that that course be followed here.™ 


But was this the standard of judicial review by which Douglas 
measured other kinds of state regulations? Arizona’s law, it must be 
noted, was designed to regulate railroads in the interests of their em- 
ployees. When faced with regulatory legislation aimed at different 
objectives, Douglas hardly seems to have stood by the view that “the 
courts should intervene only where the state legislation discriminated 
against interstate commerce or was out of harmony with laws which 
Congress has enacted.” Thus the Justice, in Morgan v. Virginia, went 





™ Id. at 796. 

“ Id. at 795. ’ 

* 328 U. S. 373 (1946). It should be added, in connection with this case, 
that subsequently, in Bob-Lo Excursion Co. v. People of State of Michigan, 
333 U. S. 28 (1948), Douglas acquiesced in a ruling that upheld the Michi- 
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along with the court’s invalidation of Virginia’s law that required seg- 
regation of bus passengers on the basis of their race. The court opinion, 
announced by Justice Reed, held that the state was burdening interstate 
commerce by its requirement that Negro passengers move to the rear, 
and white passengers to the front, of busses, when they entered Vir- 
ginia. Certainly this state law, however objectionable the racial policy 
on which it was sounded, did not discriminate against interstate com- 
merce, nor was it out of harmony with the laws of Congress. The 
statute did, it is true, cause a moving about of passengers on an inter- 
state bus, upon its entry into Virginia, and this was the basis for the 
court's view that the law interfered with the free flow of commerce. 
But this was hardly as serious a burden on commerce as Arizona’s re- 
quirement that railroad trains carry less cars in Arizona than in other 
neighboring states. This makes it difficult, then, to account for Doug- 
las’s stand in Southern Pacific Co. v. Arizona save as an expression of 
his approval, on policy grounds, of the kind of economic regulation that 
was involved.*® 


Business Operation by State Governments. 


Actually Douglas has made even more striking arguments for the 
kind of state action that involved not merely economic regulation, but 
the conduct of business enterprise by the state governments. The most 
significant example is to be found in Douglas’s dissent in New York v. 
United States.5" Here. in what is known as the Saratoga Springs case, 
Douglas, joined only by Black, took exception to the Court’s rejection 
of New York’s claim that its business of selling Saratoga Springs Min- 
eral Water should be immune from federal taxation. The Court, speak- 
ing through Justice Frankfurter, had found no restriction on Congress 
that would prohibit a federal tax on the sale of mineral waters from 
being applied to the same business conducted by the State of New 
York. Douglas, in dissenting, was thus in the position of contending for 
a special exemption for a state enterprise, and of asking that a business 





gan Civil Rights Act as it was applied to prevent a Detroit-Canadian excur- 
sion ship from denying passage to a Negro. 

_ Douglas’s position in Hill v. Florida, 325 U. S. 538 (1945), supports the 
view that the Justice will not fall back upon “judicial restraint” when the 
Court is reviewing a state law embodying the kind of economic regulation 
that a New Deal Justice might be expected to disapprove. For in Hill v. 
Florida Douglas was of the Court majority supporting Black’s opinion that 
ruled invalid the two sections of Florida’s labor law that required union busi- 
hess agents to be licensed and unions to file annual reports. Although the 
statute was not clearly inconsistent with provisions of the National Labor 
Relations Act, the Court opinion was based on the principle that enforce- 
ment of the Florida law might prevent unions and their agents from func- 
Honing in the capacities recognized by the N. L. R. A. 

326 U. S. 572 (1946). 
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conducted by a state be placed in a privileged tax position as compared 
with similar businesses conducted by private capital. The Justice stated 
his reasons for such a distinction: 


Local government in this free land does not exist itself. The fact 
that local government may enter the domain of private enterprise 
and operate a project for profit does not put it in the class of private 
business enterprise for tax purposes. Local government exists to 
provide for the welfare of its people, not for a limited group of 
stockholders.** 


So, for Douglas, government in business operates above the level of 
private business, for government is in business in behalf of the social 
welfare and deserves therefore to be protected from federal taxation. 


The strength of Douglas’s convictions on this score are best attested 
to by the extremity of the constitutional arguments he was willing to 
make to justify the tax immunity. There is this paragraph, for example, 
virtually breathing the spirit of the Confederacy: 


The immunity of the States from federal taxation is no less clear 
because it is implied. The States on entering the Union surrendered 
some of their sovereignty. It was further curtailed as various 
Amendments were adopted. But the Tenth Amendment provides 
that “The powers not delegated to the United States by the Con- 
stitution, nor prohibited to it by the States, are reserved to the 
States respectively, or to the people.” The Constitution is a com- 
pact between sovereigns. The power of one soverign to tax an- 
other is an innovation so startling as to require explicit authority 
if it is to be allowed. 


Not only does the paragraph contain a number of very challengeable 
statements, but its states’ rights doctrine is entirely out of place in the 
opinion of a Justice who has so heartily approved the expansion of 
national regulatory powers in the very ways most horrifying to the pro- 
ponents of the doctrine he now seemed to expound. 


Yet Douglas resurrected the state sovereignty argument again to 
support his dissenting view against the application of federal price 
control to state business activities. Actually there were two of these 
O.P.A. cases, Case v. Bowles® and Hulbert v. Twin Falls County,® in 
which Douglas cast lone dissents against Justice Black’s opinions for 
the court. Black upheld the application of the Emergency Price Con- 





"Id. at 593. 
"Td. at 594-5. 

“397 U. S. 92 (1946). 
" 397 U. S. 103 (1946). 
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trol Act to the sale of timber by the State of Washington, in the first 
case, and to the sale of a tractor by a county, in the second. As author- 
ity, the Court cited the Act’s definition of coverage as extending to the 
United States Government “or any other government, or any of its 
political subdivisions, or any agency of the foregoing”.®? This seemed 
plain enough, but Douglas thought the consequences of subjecting 
states to provisions of the Act, such as the treble damage provisions and 
the licensing requirements, were such that Congress could not have 
intended such results: 


These are substantial intrusions on the sovereignty of the States, 
involving matters of great delicacy. And they raise for me serious 
constitutional questions. . . Since the Act is at least ambiguous, 
I would choose the construction which avoided the constitutional 
issue. Only in the event that the language of the Act was explicit 
would I assume that Congress intended even in the days of war 
to interfere with the traditional sovereignty of the States to the 
extent indicated.* 


This point of view places Douglas pretty far out on a limb of state 
sovereignty, even for purposes of defending the economic position of 
state enterprise. Beside involving a strained judicial construction of a 
statute Douglas’s dissent appears inconsistent with the economic phil- 
osophy that underlay his willingness, on previous occasions, to choose 
the less restrictive of two possible interpretations of national price con- 
trol provisions.** Whatever reason there might have been to account 
for his dissent in Case v. Bowles and Hulbert v. Twin Falls County, 
Douglas’s stand in these two cases alone would not justify a conclusion, 
in the face of the remainder of his record, that he was committed gen- 
erally to the traditional states’ rights position, or that in a clash between 
national and state economic actions, both “desirable” to the Justice, he 
would necessarily prefer the state action. It might, however, be safely 
concluded that Justice Douglas’s judicial opinions have been sympa- 
thetic in general toward both national and state regulation of business, 
and particularly sympathetic, on the relatively few occasions when 
the issue has arisen, toward the efforts of the states to engage in busi- 
ness. This concern for state enterprise represents most clearly Doug- 
las’s general intellectual commitment to the Brandies belief that the 
states should be regarded as laboratories of social and economic ex- 
perimentation. 





* 56 Stat. 23, 50 U. S. C. 901 (1942). 

, Hulbert v. Twin Falls County, 327 U. S. at 105 (1946). 

_ Davies Warehouse Co. v. Bowles, supra n. 41; Vinson v. Washington Gas 
Light Co., supra n. 43; and I. C. C. v. Jersey City, supra n. 45. 
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III. ADMINISTRATION REGULATION 

The main theme of Douglas’s opinions concerning national and state 
powers—a favorable attitude toward government regulation of business 
—is just as apparent in his record on those judicial issues involving the 
administrative process. His opinions here, however, show something 
more significant than friendliness toward the administrative process in 
general. That much might have been expected of a former New Deal 
Administrator. What is more interesting is that while Douglas's opin- 
ions have been for the most part, favorable toward the administrative 
actions of the New Deal agencies, nevertheless, he has, in a substantial 
majority of instances, opposed the decisions of the Interstate Com- 
merce Commission. Indeed, he has opposed this agency more fre- 
quently than any other member of the Court.® The extent to which this 
difference in judicial attitude is due to the difference in the economic 
policies of the New Deal agencies, on the one hand, and of the I.C.C., 
on the other, remains to be observed in the pattern of Douglas's opin- 
ions. It is typical of this record that the Justice favored statutory in- 
terpretations that afforded a broad measure of administrative authority 
to those agencies presumed to be regulating business either in the in- 
terest of labor—as the National Labor Relations Board and the Wage 
and Hour Division of the Department of Labor—or in the general inter- 
est of the consumer—as the Federal Communications Commission, the 
Federal Power Commission, and the Office of Price Administration. 
The examples of Douglas’s judicial tolerance are many in the case of 
each of these agencies, but a few samples must suffice for present pur- 
poses.*®* 


Labor Regulation. 
To cite first a labor case, there is Douglas’s concurring opinion in 
N.L.R.B. v. Express Publishing Co.,®* in which the Justice disagreed 


“ Professor Pritchett’s figures show that Douglas was “anti-I. C. C.” in 
73 per cent of the non-unanimous decisions of the Court in the 1941-46 terms, 
while during the same period, he was “pro-Federal Regulation” 75 per cent 
of the time. C. Herman Pritchett, The Roosevelt Court; Votes and Values, 
op. cit. supra n. 50. 

“There seems little doubt that the I. C. C. remained “unreconstructed” 
by the New Deal of the 1930’s. For a New Deal-minded account of the one 
futile attempt to change the alleged pro-railroad sentiments of Commission 
membership see New Republic, Feb. 8, 1939, p. 2 and April 20, 1939, p. 320. 

* Douglas's tolerance toward the administrative actions of New Deal agen- 
cies is not without some exceptions. Most noteworthy is his curious dissent 
in Packard Motor Car Co. v. N. L. R. B., 330 U. S. 485 (1947), when he 
objected to the Board’s determination that foremen were entitled to benefits 
of the Wagner Act as employees and that they constituted an appropriate 
bargaining unit entitled to recognition by an employer under the Act. It was 
Douglas’s contention that the Board’s action involved the making of a new 
industrial policy not authorized by the congressional statute. 

312 U. S. 426 (1941). 
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with the court’s opinion to the extent that he thought it limited the 
Board’s authority to restrain an employer from unfair labor practices. 
Specifically Douglas believed that the employer could be restrained not 
only from engaging in those practices previously found unfair by the 
Board, but also from such practices that, while not previously discov- 
ered by the Board, were related to those previously found unfair. Doug- 
las supported his argument for allowing the N.L.R.B. the broader pow- 
er of restraint with this general statement in behalf of the administra- 
tive process: 

I think it is important to remind ourselves that we do not sit as an 
administrative agency with discretion to adjust the remedies accord- 
ed by the Act to what we think are the needs of particular cases, 
with power to write or rewrite administrative orders in light of what 
we think are the exigencies of specific situations, with the duty to 
pass on the wisdom of administrative policies. Congress has in- 
vested the Board, not us, with discretion to choose and select the 
remedies necessary or appropriate for the evils at hand.® 


The Justice’s argument here in behalf of the Board’s discretion to choose 
its administrative remedy was, in effect, a brief for the use of the strong- 
er means to combat the employer’s unfair labor practices. This was, in 
general, the tenor of Douglas’s opinions with reference to the N.L.R.B. 
The same may be said for Douglas’s judicial response to the activities 
of the Wage and Hour Division, of which the clearest example 
is the Justice’s dissent in Cudahy Packing Co. v. Holland.” Here 
Douglas sought to uphold the Administrator's power to delegate 
to his subordinates the power to issue subpoenas, and he based 
much of his opinion on the desirability of effective enforcement of the 
wage and hour legislation. “A requirement,” he said, “that the Admin- 
istrator himself exercise the subpoena power at this stage of the en- 
forcement of the law may well retard the social and economic program 
which the Act inaugurated.”"! 


Rate Regulation. 


Douglas’s views on the relationship of judicial review to the rate- 
making function of the Federal Power Commission afforded a more 
important example of the Justice’s tolerance toward the exercise of ad- 
ministrative authority. He first stated these views in a joint concurring 
opinion, submitted with Black and Murphy, in the Hope Natural Gas 
Pipeline case.’? It raised the question whether a rate-making body was 





“Id. at 441. 
"315 U. S. 357 (1942). 
"Id. at 372-73. 

315 U. S. 575 (1942). 
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required under the Constitution to follow any single formula or com- 
bination of formulae in determining the value of the property which 
would serve as the rate base. Justice Stone, speaking for the Court, 
answered this question in the negative, and said that the rate set by the 
Commission could not be overruled by the Court so long as the F.P.C. 
had provided a fair hearing, made adequate findings, and reached no 
arbitrary result. This, however, was not yet a sufficient disclaimer of 
judicial power for Douglas, Black and Murphy, who objected that they 
were unable to join in the opinion “insofar as the Court assumes that, 
regardless of the terms of the statute, the due process clause of the Fifth 
Amendment grants it power to invalidate an order as unconstiutional 
because it finds the charges to be unreasonable”.** The three justices 
wanted no judicial review of a rate order beyond that granted by the 
statute, and they did not believe that the statute authorized the Court 
to examine the reasonableness of a rate base determined by the Com- 
mission. Douglas’s intention, in this attempt to eliminate judicial in- 
quiry into rate-making bases, was further elucidated in the Hope case," 
when the Justice, speaking this time for the Court majority, upheld the 
validity of an F.P.C. order fixing rates on the basis of its own compu- 
tation of “actual legitimate costs,” as opposed to the company’s desire 
to have the rates based on “trended original cost.” It was not for the 
courts, said Douglas, to tell the Commission which of these methods 
of computation to use, or to tell the Commission what the “fair value” 
of the enterprise was for purposes of establishing the rate base. So 
much must be left to the administrative experts: 


It is not theory but the impact of the rate order which counts. 
If the total effect of the rate order cannot be said to be unjust and 
unreasonable, judicial inquiry under the Act is at an end. The 
fact that the method employed to reach that result may contain in- 
firmities is not then important. Moreover the Commission’s order 
does not become suspect by reason of the fact that it is challenged. 
It is the product of expert judgment which carries a presumption of 
validity. And he who would upset the rate order under the Act 
carries the heavy burden of making a convincing showing that it is 
invalid because it is unjust and unreasonable in its consequences.” 


This statement and its implications are by no means a complete denial 
of the power of judicial review. Douglas still claimed for the Court the 
power to look at the impact of a rate order to see whether it was just 
and reasonable. And this involves, as Justice Frankfurter pointed out 
in his dissent, not just an examination of facts. The justness and reason- 





"Id. at 602. 
™ Id. at 599. 
“F. P. C. v. Hope Natural Gas Co., 320 U. S. 591 (1944). 
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ableness of factual consequences must be decided according to some 
standard of what is just and reasonable. Douglas seems to have rejected 
a criterion relating to the fair value of a company’s property, and sub- 
stituted, as a standard, what is just and reasonable, by way of results, 
to the investor, the company, and the consumer. Apparently the judi- 
ciary was to be free to develop its own criteria by which to decide what 
was just and reasonable to each of these parties. Justice Douglas, as a 
matter of fact, seems to attempt this very task, and his opinion is virtual- 
ly a re-examination of the Commission’s findings of fact to determine, 
according to some standard of his own, whether the actual effects of 
the rate order were just and reasonable. The point is, for present pur- 
poses, that Douglas’s opinion in the Hope case is not so much of an 
example of respect, pure and simple, for the judgment of an admin- 
istrative agency, as it is an approval of the results of a particular admin- 
istrative regulation of business. 


The Justice’s opinions of O.P.A. functions have also reflected, though 
in a much more general way, an approval of the results of regulation. 
He was of the Court majority supporting Chief Justice Stone’s opinion, 
in the Yakus case, when it was held that Congress, by listing the gen- 
eral purposes of price control and directing the Administrator to give 
due consideration to those prices prevailing between October 1 and 
October 15, 1941, had provided an adequate legislative standard for 
administrative action. Douglas was also with the court majority that 
upheld the Government on the second major issue (also a constiutional 
one) in the Yakus case:*° the denial to a defendant in a criminal prose- 
cution (for a violation of a price regulation) the right to use as a de- 
fense the claim that the regulation itself was invalid. Douglas’s own 
views, however, are more apparent in Bowles v. Willingham,” when he 
wrote the Court opinion that upheld the O.P.A. rent control provisions. 
Here too the Court was concerned, first, with the adequacy of the legis- 
lative standards for administrative action. For Douglas and the Court, 
there was a sufficient guide for the Administrator in the authorization 
that he fix rents in accord with the standard of the rents prevailing, in 
a given area, before they could have been affected by defense activity 
in that area. 


It was the second major question raised in Bowles v. Willingham that 
made Douglas’s opinion of particular interest. The apartment-house 
owner, in this case, was challenging the rent-fixing procedure on the 
ground that it deprived her of rights, guaranteed by the Fifth Amend- 
ment, because there was no assurance that the rentals fixed by the 
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Administrator would give a “fair return” on her property. The O.P.A, 
was only required by statute to fix rents that were “generally fair and 
equitable,” and this, the owner argued, could have the effect of depriv- 
ing her of property without due process of law, since the rents might 
bear no relationship to the value of her property. Justice Douglas's 
answer to this challenge was an emphatic opinion in favor of the exi- 
gencies of government regulation against the rights of individual prop- 
erty holders. It was sufficient, said Douglas, for rents to be fair and 
equitable in general, for it was not feasible or practical, he said, to 
attempt to fix rents, landlord by landlord, as in the case of utility rates, 
As for the consequences, Douglas declared: 


A member of the class which is regulated may suffer economic 
losses not shared by others. His property may lose utility and de- 
preciate in value as a consequence of regulation. But that has never 
been a barrier to the exercise of the police power."® 


What barried did Justice Douglas leave to the exercise of the police 
power? Apparently less in war than in peace, for he wrote that “a 
nation which can demand the lives of its men and women in the waging 
of that war is under no constitutional necessity of providing a system 
of price control on the domestic front which will assure each landlord 
a ‘fair return’ on his property.”*® This position, which Corwin has aptly 
described as “constitutional relativity”,®° illustrates especially well the 
extent to which Justice Douglas has been willing to practice judicial 
abstinence with respect to administrative agencies whose objectives 


he approves. 


Douglas and the 1.C.C. 


His record with respect to the rulings of the Interstate Commerce 
Commission tells an entirely different story. On almost every issue, 
Douglas has been critical of the administrative judgment of the I.C.C. 
A sampling of some of the Justice’s opinions provides more than an ink- 
ling of the economic basis for this shift in judicial attitude. In the Caro- 
lina Freight case,*! for example, when Douglas spoke for the majority 
of the Court to overrule the limitations contained in a certificate issued 
to a truck carrier, it was to defend the economic position of a relatively 
small trucking company. Douglas held that the I.C.C. could not elim- 
inate certain commodities from the class of commodities that the carrier 
had been hauling during a statutory “grandfather period.” The Justice 





Id. at 518. 

"Id. at 519. 

Edward S. Corwin, Total War and the Constitution p. 84, (New York: 
Alfred A. Knopf, 1947). 
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spoke of the effects of the Commission’s restrictions on the business of 
the carrier, who usually carried cotton yarn from South to North but 
depended on obtaining any of a large variety of goods for return trips. 
Douglas, in an illuminating passage, objected to the Commission’s 
attempt to limit the goods that might be hauled on return trips: 


To appellee such matters involve life or death. Empty or par- 
tially loaded trucks on return trips may well drive the enterprise 
to the wall. . . . Its prior opportunity should not be restricted 
beyond the clear requirements of the statute. For this Act should 
be liberally construed to preserve the position which those like 
appellee have struggled to obtain in our national transportation 


system.®? 


The Interstate Commerce Commissiion is, to be sure, regulating 
business, but the purposes of that regulation, one suspects, are not to 
the liking of one who is partial to small and competitive business enter- 
prise. In particular, Douglas’s objections to the Commission’s rulings 
have often been concerned with the suspicion that the I.C.C.’s policy 
favored the railroads. Thus Douglas, along with Black and Murphy, 
dissented from the Court’s opinion, in I.C.C. v. Inland Waterways 
Corp.,88 which upheld the Commission’s exercise of administrative dis- 
cretion with respect to rate orders for grain shipment. The Commis- 
sion had ordered lower rates on shipments east of Chicago for that grain 
which reached Chicago from western points by rail, than on that grain 
which reached Chicago by barge over the Illinois waterways route. 
Thus grain could be shipped east of Chicago more cheaply if it had 
arrived in Chicago by rail in the first place. In opposition to the Court’s 
views that such a rate order was within the administrative competency 
of the I.C.C., and that it was not the Court’s function to express views 
as to its desirability, Douglas (and Black and Murphy) stressed the 
order’s practical discrimination against the grain originally shipped by 
barge. They said that the real question was whether the Commission 
and the railroads should be allowed to compel midwest shippers and 
farmers to use what would be, if it were not for the order, higher priced 
rail transportation rather than the naturally cheaper barge carriers.* 


Douglas’s reaction to a suspected pro-railroad bias on the part of the 
Commission was even more apparent in his dissent in I.C.C. v. Parker.*® 


"Id. at 488. 

“319 U. S. 671 (1943). 

“Id. at 692. This point of view, of the dissent, was to have the last word, 
for in I. C. C. v. Mechling, 330 U. S. 567 (1947), when the same economic 
issue arose, but on the basis of a new statutory authority, it was Justice Black 
who, for the Court majority (including Douglas), held improper a Com- 
mission order of the same nature as that in the Inland Waterways case. 
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Here the Court upheld the award by the Commission of a certificate to 
a common carrier wholly owned by a railroad company. It decided 
that the Commission was entitled to conclude that the public would be 
better served by this unified rail-truck operation than by a separately 
owned and operated trucking business, since the motor service was to 
be supplemental to existing railroad service. In dissenting, Douglas 
began with a sarcastic attack on the Court’s decision on the ground it 
allowed the Commission to construe the law as if the standard were 
“railroad convenience and necessity” rather than “public convenience 
and necessity”.*6 The Interstate Commerce Act (as amended by the 
Transportation Act of 1940)®" did not permit the Commission to show 
more favorable consideration for railroad applications than for others 
in the trucking field. More favorable consideration, according to Doug- 
las, was what the Commission had actually shown in this instance, 
without real basis in public convenience and necessity. The public 
might have some interest in railroad control of a combined rail-truck 
service, the Justice remarked, but there was no evidence that the rail- 
road in this case presented a truly unified service of this nature. Speci- 
fically Douglas rested his argument on the statutory provision requiring 
the I.C.C. to approve acquisition of an existing motor carrier by a 
railroad only if the Commission found that such acquisition “would 
not unduly restrain competition”.** In this case, railroad acquisition 
of an existing motor carrier was not involved, but Douglas applied the 
limitation anyway, in these words: 

The same standard should be applied whether the railroads enter 
the motor carrier field by acquisition of existing facilities or by 
establishment of their own motor carrier affiliates. The potentiali- 
ties for abuse may be as great in one case as in another. Railroads, 
like other business enterprises, are subject to the anti-trust laws 
except as Congress created exemptions for them. . . And the anti- 
trust policy is one of the components of the public interest which 
the Commission is supposed to protect in the transportation field. 

The preservation of healthy competitive conditions must there- 
fore be an ingredient of “public convenience and necessity” which 
the Commission is under the duty to determine in issuing certifi- 
cates.®® 
These paragraphs of Douglas’s dissent in the Parker case are not 

merely a challenge to administrative discretion per se, but are rather 
a challenge to the economic policies of the I.C.C. (and perhaps to those 
of Congress as well). The Justice’s desire that the Commission’s trans- 
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portation policy place more emphasis on “healthy competitive condi- 
tions” also provided the substance of his disagreement with the I.C.C. 
and the majority of the Court in McLean Trucking Co. v. United 
States.°° The opinion of the Court sustained the Commission’s author- 
ization of the consolidation of certain motor carriers. The Court said 
that the Commission had proceeded properly, under the Interstate 
Commerce Act,®! as amended, to authorize the consolidation. It felt, 
since the Act specifically exempted such a consolidation from the anti- 
trust laws, the Commission had acted sufficiently in line with the pub- 
lic interest in preserving free competition when it considered anti-trust 
policy as one of the factors involved in making national transportation 
policy. Douglas, however, did not believe that the Commission had 
acted in accord with congressional policy. While admitting that the 
LC.C. was not charged with measuring consolidation solely by anti- 
trust standards, he said: “I think a proper construction of the Act re- 
quires the Commission to give greater weight to the principles of com- 
petition than it apparently has done here.”®? The concept of “public 
interest,” as used in the Act. Douglas went on to say, “also embraces 
the anti-trust laws.”®* Of course, it is clear, he admitted, that Congress 
has the power to lift the ban of the anti-trust laws in favor of the carriers, 
as Congress had done here, but this does not mean that Congress had 
eliminated from its concept of public interest the policies of the anti- 
trust laws. Only if consolidation were necessary, Douglas thought, 
to serve the purposes of the Transportation Act, would the Commission 
be justified in ignoring anti-trust considerations. It was the Justice’s 
view in this case, in opposition to the administrative judgment, that con- 
solidation was not necessary. Douglas added this summary statement: 


. . . I would resolve the ambiguities of the Act in favor of the 
maintenance of free enterprise. If that is too niggardly an interpre- 
tation of the Act, Congress can rectify it. But if the Commission 
is allowed to take the other view, a pattern of consolidation will 
have been approved which will allow the cartel rather than the 
competitive system to dominate this field. History shows that it is 
next to impossible to turn back the clock once such a trend gets 
under way.* 


This particular attempt to substitute a Justice’s opinion for an ad- 
ministrative determination of what was in the public interest is signi- 
ficant in this study of Douglas’s ideas, because it indicates the import- 
ance of the belief in business competition to the Justice’s political and 





321 U. S. 67 (1944). 

"49 Stat. 543, 49 U. S. C. 301-302 (1935). 

, McLean Trucking Co. v. United States, 321 U. S. at 92 (1944). 
Id. at 93. 

“Id. at 93-95. 




















556 WISCONSIN LAW REVIEW (Vol. 1949 


economic values. Certainly it is, along with a dislike of railroad control, 
a good deal more important to the Justice than any general motion of 
judicial respect for the administrative judgment. In this light Doug- 
glas’s generally favorable opinions of the decisions of the New Deal 
agencies appear as reflections of a judicial agreement with the eco- 
nomic policies of those agencies, while his frequent objections to I.C.C. 
decisions rest very clearly on the Justice’s belief that the Commission’s 
policies contribute to the growth of business monopoly rather than to 
its effective regulation.® 


IV. Anti-Trust Po.icy 


Douglas’s economic views with respect to preserving business com- 
petition are most clearly reflected in those cases involving the anti-trust 
statutes. Since his opinions are based on the belief that it is the task 
of the Supreme Court to protect the public interest by maintaining the 
system of competitive business enterprise, there are displayed in these 
anti-trust cases, a number of frank and revealing statements of the 
Justice’s economic philosophy. Statements of this type are not confined 
to any one stage of Douglas’s judicial career, but are consistently pres- 
ent in his opinions from the beginning of his Court tenure through the 
anti-trust cases of the 1947-48 term. To begin with, there is the Jus- 
tice’s 1940 opinion for the majority of the Court in the famous Madison 
Oil case.** Here, it was held that price-fixing agreements were illegal 
per se and that it was irrelevant whether such agreements constituted 
“unreasonable” restraint of trade. It matters not, Justice Douglas said, 
how reasonable the fixed prices might be, or how bad the competitive 
evils that the price-fixing sought to prevent. There were, he thought, 
good reasons for not considering such matters: 

If the so-called competitive abuses were to be appraised here, 
the reasonableness of prices would necessarily become an issue in 
every price-fixing case. In that event the Sherman Act would soon 
be emasculated; its philosophy would be supplanted by one which 
is wholly alien to a system of free competition; it would not be 
the charter of freedom which its framers intended. 

There might be some reason to wonder just how broad a “charter 
freedom” the congressional framers of the Sherman Act did intend, but 
Justice Douglas has been ever ready to resolve doubts as to the Act's 





* When an I. C. C. order has happened to promote an economic policy 
obviously congenial to Douglas’s economic philosophy, the Justice has not 
been reluctant to offer, and in a matter involving a very broad administrative 
discretion, most ample judicial approval, as on the score of regional rate 
discrimination. State of New York v. United States, 331 U. S. 284 (1947). 

* United States v. Socony-Vacuum Oil Co., 310 U. S. 150 (1940). 
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applicability in favor of a scope as broad and extensive as the preserva- 
tion of business competition might, in his view, require. 


Most notably Douglas assented to the majority opinion of Justice 
Black in the controversial South-Eastern Underwriters case,®* holding 
not only that the insurance business was interstate commerce, but that 
it was not exempt from the Sherman Act by virtue of its being consid- 
ered a matter for state regulation at the time the Act was passed in 1890. 
This second point is too complex for any short summary statement to 
do justice either to the Court opinion or to the dissent. At the very 
least, it seems to me to be a point on which reasonable men, and 
reasonable Justices, might differ, and therefore it is probable that Doug- 
las’s vote in favor of applying the Act to the insurance business was in 
considerable part a reflection of his attachment to anti-trust principles. 
It is clear that Douglas shared Black’s view that the purpose of the Sher- 
man Act was to use the commerce power “to make of ours, so far as 
Congress could under our dual system, a competitive business econ- 
omy.”®® This broad concept of the congressional intent, which is the 
starting point for Douglas’s interpretation of anti-trust statutes, is con- 
sistent with the Justice’s belief that large-scale business enterprise 
should be prevented, in large part by judicial action, from dominating 
the economy; but Douglas’s conception of the Sherman Act is not so 
broad as to apply the statute’s interdictions to the activities of labor 
unions. On the contrary, Douglas has been as reluctant as the majority 
of his colleagues on the Court to hold that union actions, except those 
in concert with employers, have involved restraints of trade within the 
meaning of the statutes.1° This stand of the Justice is not necessarily 
incompatible with his general attitude concerning economic policy and 
the Sherman Act. A consistent economic theory of free competition 
might require a firm stand against economic combinations of all sorts, 
whether of big business or of big labor, but for a politico-economic 
policy it is logical enough to take a position against the encroachments 
of big business. 


Justice Douglas had done this in a variety of instances. His strong 
dissent, for example, in United States v. National Lead Co. illustrated 
his view of patent rights in relation to business competition. The major- 





wae States v. South-Eastern Underwriters Association, 322 U. S. 533 


"Id. at 559. 

™ Specifically Douglas acquiesced in the Court’s holdings in Milk Wagon 
Drivers’ Union v. Lake Valley Farm Products, 311 U. S. 91 (1940); Apex 
Hosiery Co. v. Leader, 310 U. S. 469 (1940); United States v. Hutcheson, 
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ity of the Court, in this case, upheld a district court decree, issued 
under the Sherman Act, that had found the corporation to be using 
patents to restrain trade in titanium pigments and compounds. The 
court also approved the district court’s requirement that the corporation 
grant non-exclusive licenses at uniform reasonable rates. This was not 
strong enough medicine for Justice Douglas. His dissent advocated, 
instead of compulsory licensing at reasonable fees, that the corporation 
be compelled to issue licenses free of any royalties charge. “The im- 
pairment of property rights,” he said, “is no barrier to the fashioning 
of a decree which will grant effective relief”.!°? And, for Douglas, effec- 
tive relief meant such measures as would “provide the maximum oppor- 
tunity for new ventures to compete with established giants of indus- 
try”.!°3 Royalties, however reasonable, would increase the odds against 
restoration of competition in this industry, and therefore, Douglas be- 
lieved, they should be eliminated entirely in the interest of encouraging 
a competitive economy. 


Just as striking, on a somewhat different patent issue, is Douglas's 
divergence from the Court in United States v. Line Material Co. In 
addition to going along with the Court’s opinion that a cross-licensing 
agreement could not be used by a patentee to control the price of an 
article embodying another patent, Douglas would have overruled its 
previous decisions in order to make invalid a price-fixing agreement 
contained in the license for the patented article itself. It is, of course, 
Douglas’s reasons for wanting to eliminate the price-fixing authorization 
from the judicial interpretation of patent statutes that are of principal 
interest here. The Justice contended that the prevailing interpretation 
made the “inventor’s reward the prime rather than an incidental object 
of the patent system”,!® and the Court should take the initiative in 
establishing the public interest as the primary concern of the patent 
laws. Now, Douglas stated, “competition tends to become impaired 
not by reason of the public’s preference for the patented article but 
because of the preference of competitors for price-fixing and for the 





Td. at 366. 

Td. at 368. 

™ 333 U.S. at 287 (1948). Other examples of Douglas’s critical view of 
patent rights are to be found in his opinions for the Court in Cuno Engineer- 
ing Corp. v. Automatic Devices Corp., 314 U. S. 84 (1941) ; General Electric 
Co. v. Jewel Incandescent Lamp Co., 326 U. S. 242 (1945) ; United States 
v. Masonite Corp., 316 U. S. 265 (1942); Mercoid Corp. v. Mid-Continent 
Investment Co., 320 U. S. 661 (1944) ; Mercoid Corp. v. Minneapolis Honey- 
well Regulator Co., 320 U. S. 680 (1944) ; and Funk Bros. Seed Co. v. Kalb 
Inoculant Co., 333 U. S. 127 (1948); as well as in his dissent in Special 
Equipment Co. v. Coe, 324 U. S. 370 (1945). Less critical is the Justice’s 
opinion in Transparent-Wrap Mach. Corp. v. Stokes & Smith Co., 329 U. S. 
637 (1947). 
1 United States v. Line Material Co., 333 U. S. at 318 (1948). 
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increased profits which that method of doing business promises”.1°* 


This is the conclusion of what amounts to a brief economic analysis 
of the effects of the price-fixing agreements, and is, in this sense, typical 
of many of the Justice’s opinions in anti-trust cases. The economic 
results are what he is concerned with examining, and these are meas- 
ured in terms of a public, or consumer welfare that is, in turn, equated 
with a competitive business situation as the social desideratum of eco- 
nomic policy. 


The 1947-48 term of the Court was noteworthy for a number of other 
significant anti-trust cases. In what was perhaps the most interesting 
of these, the Cement Institute case, 1°* Douglas did not participate, but 
he did write the opinions for the Court in the three major cases involv- 
ing the motion picture industry.!°° Each of these opinions upheld the 
application of the Sherman Act to various practices connected with the 
distribution of motion pictures, and displayed, in the process, Justice 
Douglas’s special concern with the problems of enforcing the Sherman 
Act. However, it is somewhat more profitable to examine closely an- 
other of Douglas’s anti-trust opinions of the 1947-48 term, namely, his 
dissent in United States v. Columbia Steel Co.'°° Though he was joined 
by three colleagues, his views may be accounted more distinctively his 
own than those in which he was speaking for the Court. Then too, 
Douglas himself called it “the most important anti-trust case which has 
been before the Court in years”.1!° This issue was: whether the pur- 
chase of the assets of the Consolidated Steel Corporation (the largest 
independent steel fabricator in the West) by the United States Steel 
Corporation and its subsidiaries (of which Columbia was one) violated 
the Sherman Act. The Government, in seeking to prevent the purchase, 
made three principal contentions. The one which Douglas accepted, 
contrary to the opinion of the majority, was that U. S. Steel, through its 
Columbia subsidiary, which was the largest rolled steel producer on the 
Pacific Coast, would by the acquisition of Consolidated—a user of 
rolled steel for its fabrication—obtain thereby a monopoly of the West- 
ern market for its rolled steel products. For Justice Reed, who spoke 
for the Court, this was a form of vertical integration that was not, as 
such and alone, in violation of the Sherman Act. For Justice Douglas, 
however, the acquisition was not just integration, but presented instead 
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“the pattern of the evolution of the great trusts. Little, independent 
units are gobbled up by bigger ones”.'"’ And this, he said, was precisely 
the phenomenon at which the Sherman Act was aimed. 


Douglas’s opinion is not lacking in evidence of his general economic 
philosophy. He fortified his own reasoning with reference to T. N. E. C. 
Monograph No. 13 on the Relative Efficiency of Large, Medium-sized 
and Small Business, and then in an especially important passage he 
referred to the very same source that served as inspiration for his S.E.C. 
gospel of a decade earlier: 


We have here the problem of bigness. Its lesson should by now 
have been burned into our memory by Brandeis. “The Curse of 
Bigness shows how size can become a menace—both industrial and 
social”.1!2 


This, it should be observed, is not the only reference to “The Curse of 
Bigness” in the opinions of Justice Douglas. In fact, the frequency of 
the citation is such as to qualify this chapter of Other People’s Money as 
Douglas’s favorite source of economic and political thought. It is per- 
haps somewhat curious in an age in which it has been necessary for al- 
most all of us, not excluding Douglas, to accept bigness in government 
if not in business, that a New Deal Justice should go for his basic ideas 
to a work that is so entirely a protest against bigness in organizations 
of every kind. There is naturally, on the basis of Douglas’s record, some 
question as to how generally he would apply the various aspects of the 
Brandeis philosophy. Although many of his opinions have, in the tradi- 
tion of “The Curse of Bigness,” championed state powers as well as small 
business, Douglas, on the other hand has been especially willing to 
approve the expansion of national regulatory power, and even in an 
instance such as the Sunshine Anthracite™? case when the suppression of 
competion was involved. Thus, despite the apparent fervor of the 
Justice’s intellectual attachment to the principles of the “charter of free- 
dom,” it is not entirely impossible that Douglas’s concern for anti-trust 
law enforcement is merely an expression of a desire to have the gov- 
ernment regulate business in whatever way happened to be available at 
the moment. A passage like the following, from his dissent in the steel 
case, does provide some hint that trust-busting, no matter how large 
it seems to bulk in Douglas’s opinions, might only be such a policy 
expedient rather than the heart of his economic ideology: 





™ Ibid. It is worth adding that for Justice Douglas the case against acqui- 
sition was all the stronger because it involved the purchase of a western 
independent by one of the “eastern giants.” Id. at 539-40. 
™ Id. at 535. 
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In final analysis, size in steel is the measure of the power of a 
handful of men over our economy. That power can be utilized with 
lightning speed. It can benign or it can be dangerous. The philso- 
phy of the Sherman Act is that it should not exist. For all power 
tends to develop into a government in itself. Power that controls 
the economy should be in the hands of the elected representatives 
of the people, not in the hands of industrial oligarchy. Industrial 
power should be decentralized. It should be scattered into many 
hands so that the fortunes of the people will not be dependent on 
the whim or caprice, the political prejudices, the emotional stability 
of a few self-appointed men. The fact that they are not vicious 
men but respectable and social minded is irrelevant. That is the 
philosophy and the command of the Sherman Act. It is founded on 
a theory of hostility to the concentration in private hands of power 
so great that only a government of the people should have it.” 


There is here at least a suggestion that Douglas’s hostility to the con- 
centration of economic power might be confined to instances of its con- 
centration in private hands, and that his attitude toward a nationalized 
industry, for example, might be quite different. It is not, at any rate, 
impossible that the Justice was making some such reference when he 
said above that “power that controls the economy should be in the hands 
of the elected representatives of the people, not in the hands of an in- 
dustrial oligarchy.” However, in the light of his apparent attachment 
to the Brandeis Way and to the principles of the Sherman Act, there is 
not much more along this line that can or should be said on the basis 
of such an obviously parenthetical remark. 


V. CONCLUSION 


In fact, the entire attempt to evolve a coherent economic philosophy 
out of a Justice’s opinions has very definite limitations. While the Su- 
preme Court does most certainly deal with a wide variety of political 
and economic issues and the Justices have the opportunity to express 
their views on many subjects, a member of the Court does not have the 
latitude of either the academic writer or the pamphleteer. The justice 
is not asked, in the nature of his work, to give his views on the desirabil- 
ity of public ownership of the steel industry (to cite a not irrelevant 
example), but only whether in his opinion the Sherman Act applies in 
such a way as to make illegal the acquisition of one company by another. 
In the course of rendering such an opinion, it is true that a justice may 
very well indicate some of his own economic predilections, but there is 
no way of knowing just how many of such predilections a justice has 
seen fit to express in a given case, or even in a series of cases. 
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Perhaps it is not quite so difficult to draw tentative conclusions from 
this analysis of Justice Douglas’s opinions as it might have been from 
a study of the opinions of another justice. Douglas, at any rate, has 
made it plain that he is consciously concerned with the development of 
judicial doctrines that lead to what he believes to be socially desirable 
results. The “results” arrived at by the largest number of his economic 
opinions would indicate, then, that Justice Douglas is a staunch sup- 
porter of a New Deal type of government regulation of business, that he 
favors such regulation whether it is in the hands of national or state 
authorities, and that in the case of conflict between the two authorities 
he is likely to prefer that which champions the stronger regulatory 
policy. More particularly, those of Douglas’s epinions concerned with 
the Interstate Commerce Commission reflect a strong suspicion of rail- 
roads and business combinations, and his anti-trust opinions display 
an especially strong dislike for the growth of big business. It is this 
last point that is most interesting and most puzzling, for it raises the 
question whether Douglas, if a presidential candidate, should be con- 
sidered one whose main article of economic faith is the pure and simple 
gospel of the Sherman Act, or as one who, on account of the limitations 
of his present office, must use that particular legal weapon because it is 
one of the few available to a justice seeking to protect the public's stake 
in the economic system. 
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LEGISLATION AND AGRICULTURE LABOR 


Recent proposals for expanding the scope of social security legislation ° 
makes it particularly appropriate, at this time, to consider the legislative 
treatment of one of the major groups to be affected by such proposals, 
namely, agricultural labor. Agricultural labor has typically been ex- 
cluded from the benefits of social legislation. The refusal to extend the 
benefits of such legislation to this group has been rationalized on the 
ground that farm life offers its own security in outdoor work, no nervous 
strain, good living conditions everywhere, and that farmers take care 
of their own.’ Whatever merit these reasons may have in respect to 
the “hired man” who tends to be more nearly a part of the farm family, 
the reasons are inapplicable to the industrial agricultural laborer.” 


Two pronounced policies are discernible in the legislative treatment 
of agricultural labor. First, codification of the definition of agricultural 
labor thereby taking from administrative agencies and quasi-judicial 
bodies a power usually delegated them in the earlier enactments of the 
law. Second, following from the.first, extension of the definition of ag- 
ricultural labor to more kinds of employment, thus embracing within 
the definition a larger number of laborers. ; 


SociaAL Securtry Act 


These policies are well illustrated by the treatment of agricultural 
labor in the Social Security Act.* The social security bill, as originally 
drafted by the President’s Committee on Economic Security, a com- 
mittee of economic experts headed by Edwin E. Witte, Professor of 
Economics at the University of Wisconsin, embraced all wage and 
salaried employees. The Committee had found that while many of 
these agricultural laborers were near the bottom of the economic scale 
they had not been given much attention in the past.® 





84 Cong. Rec. 6864 (1939). 

See Factory 1n THE Fietp by Carey McWilliams. (Boston, 1939). The 
author graphically describes how the farmers of California “took care of their 
own” through the use of every type of armed violence. 

49 Stat. 620, 42 U.S.C. 301 (1935). 

Committee ox Economic Security, RerortT TO THE PRESIDENT 49 
(1935) ; 3 Socia, Securtry Butietin 3 (July 1940). 

— on Economic Security, Report To THE PrEsipeNT 49 














564 WISCONSIN LAW REVIEW [Vol. 1949 


Testimony received in support of the bill at the hearings before the 
Committee on Ways and Means showed an awareness of the admin- 
istrative difficulties which would arise from the inclusion of this class 
of laborers. The seasonal character of the industry, the high degree 
of mobility of the workers, the large number of employers, and their 
scattered locations presented problems inherently different from the 
problems in respect to other types of laborers. It was recognized, how- 
ever, that the economic position of farm labor necessitated inclusion 
of such laborers within the near future.* 


There was other testimony to the effect that opposition which would 
result from the inclusion of agricultural labor would make passage of 
the bill more difficult if not impossible.’ No farmer, farmer organiza- 
tion, or farm labor organization appeared either in support of or in 
opposition to the bill. This lack of interest foreshadowed the future of 
the farm worker.’ The Committee on Ways and Means recommended 
that agricultural labor be excluded from the contributory provisions of 
the bill.® 


There was some agitation on the floor of the House for inclusion of 
agricultural laborers. Representative Lundeen, Farmer-Labor Party 
representative from Minnesota, was the unsuccessful leader of this 
movement.’ Representative Vinson described the congressional tem- 
per as follows: “The farmer(s) . . . were not taxed in this bill, be- 
cause we knew that the House and Senate would not keep it in the 
bill”. 


The farm worker fared no better in the Senate. The Committee on 
Finance in its report conceded that the exclusions under the act would 
extend to almost half of all those gainfully employed and that large 
numbers of these would eventually become dependent upon the public. 
The Committee proposed to remedy this deficiency through the issu- 
ance by the Treasury of low cost annuity bonds, thereby enabling these 





"Hearings before Committee on Ways and Means on H.R. 4120, 74th 
Cong., Ist Sess. 114, 560, 825, 901-902 (1935). H.R. 4120 did not become 
law; however, these hearings served as the basis for H.R. 7260 which eventual- 
ly became the Social Security Act of 1935. 

*Id., 560, 825. 

"The major farmer associations have seldom found it necessary to appear 
at committee hearings on bills involving agricultural labor; their interests are 
adequately protected by more positive means. See THE Farm Btoc, by Wesley 
McCune (Garden City, 1943), where the lobbying methods of these associa- 
tions are fully set forth. 

"79 Cong. Rec. 5902 (1935). 
* Id., 4971. 
* Id., 5902. 
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persons to provide for security in their old age.’ The proposal was 
not included in the act as passed. 


The bill, as enacted into law, retained the exclusion;'* however, the 
determination of the scope of that exclusion was left to the Social Se- 
curity Board and the Commissioner of Internal Revenue. The Board 
construed the term “agricultural labor,” wherever used in the act, to 
mean work on a farm in the employ of a farm operator in connection 
with the production of crops and the management of livestock or other 
work incidental to ordinary farming operations.'* 


LEGISLATIVE DEFINITION 

During the years following the enactment of the Social Security Act 
bills were introduced at every session of Congress which would, in 
some way, have affected the exclusion of farm labor.’> These bills were 
usually lost in committee and if not were defeated on the floor. During 
these years both the Committee on Economic Security and the Senate 
Advisory Council on Social Security directed their efforts toward 
extension of coverage.*® 





"Sen. Rep. No. 628, 74th Cong., Ist Sess. 52-54 (1935). 

“49 Srar. 620, at 625, 639, 642, 42 U.S.C. 301, 410, 1011 (1935). 

“90 C.F.R. 402.6 (1938) ; 26 C.F.R. 401.6 (1938) ; 26 C.F.R. 400.266 (1) 
(1938); U.S. Treasury Recutations 90, 91 (1936); Jones v. Gaylord 
Guernsey Farms, 128 F. 2d 1008 (C.C.A. 10th 1942) (employees engaged in 
bottling, cooling, and delivering milk, carpentry, and exhibiting cattle employed 
by the farmer on his farm, the products of which were sold wholesale and 
retail, were engaged in agricultural labor; clerical employees of the farmer 
were held not within the exclusion.) ; Latimer v. U.S., 52 F. Supp. 228 (S. D. 
Cal. 1943) (Men engaged in plowing, discing, planting, cultivating, irrigating, 
root cutting, spraying, pruning, dusting, fumigating, and other cultural and 
maintenance labor were agricultural laborers; employees of a cooperative, or- 
ganized to receive, pack, and market the fruit of its members, engaged in per- 
forming carpentry, mechanical, and blacksmith work, including maintenance of 
machinery, equipment, and buildings held not performing agricultural labor; 
employees picking and harvesting citrus fruits in the orchards were engaged 
in agricultural labor; employees of the cooperative transporting citrus fruits 
from grower to packing house were held not to be agricultural laborers; car- 
pentry, mechanical, and blacksmith work in connection with the growing and 
transporting citrus fruits was agricultural labor when such services were per- 
formed on the employer’s land with respect to fruit grown by the employer.) ; 
Fosgate Co. v. U.S., 125 F. 2d 775 (C.C.A. 5th 1942); Batt v. U.S. 151 F. 
2d 949 (C.C.A. 9th 1945) (employer-grower not required to pay social se- 
curity taxes on labor employed in packing his own crop; however, cooperative 
or commercial packer were subject to such taxes.) Lake Region Packing Ass’n 
v. U.S., 146 F. 2d 157 (C.C.A. 5th 1944) (cooperative organized to cultivate, 
pick, transport, package, process, and market the fruit of its members was re- 
quired to pay social security taxes on employees not working in the field. The 
contention of the cooperative that, because its members would not be subject 
to the Act in their individual capacities they should not be when acting col- 
lectively, was denied. 
‘ 80 Cong. Rec. 3637, 4145 (1936) (to provide aid to transient labor) ; 
2 Cong. Rec. 800 (1937) (to further define “agricultural labor’) ; 83 Cong. 


Rec. 5053 (1938) (to include certain groups excluded). 


83 Cong. Rec. 5053 (1938) ; 84 Cong. Rec. 6933, 6935 (1939). 
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Organized objection to the administrative definition did not attain 
expression until 1938. In that year the Florida Citrus Exchange, a 
cooperative organized to harvest, transport, pack, and ship fruit grown 
by its members, sought to have the exemption existing in favor of an 
individual grower-packer made applicable to cooperative packers, who 
were subject to payroll taxes under the existing definition. A bill 
amending the Social Security Act to include a legislative definition of 
agricultural labor was introduced and passed in 1939. This is the 
definition presently embodied in the Social Security Act,!® Federal 
Insurance Contributions Act,'® and the Federal Unemployment Tax 


Act.” 


An interesting and instructive example of the forces affecting legisla- 
tion is presented by the hearing on this bill, which proposed taking 
the power of definition from the administrative agencies through 
promulgation of a legislative definition broader, in fact, than that 
applied by those agencies.2? The administrative feasibility of including 
agricultural labor, at least employees of the “factory in the field,” was 
stressed by the Social Security Board.** Also favoring a narrower 
definition with a consequent inclusion of “farm laborers” who were 
actually industrial workers, was the Senate Advisory Council on Social 
Security. 24 Labor organizations and the National Negro Congress also 
testified against the extension of the exemption to the employees of the 
industrial farmer. 

The American Federation of Labor was in general agreement with 
the Advisory Council’s recommendation on coverage and disapproved 
of any definition broadening the group to exclude from coverage labor- 
ers engaged in processing, packaging, transporting and selling farm 
products. The Federation felt that any change in coverage should be 





" 83 Cong. Rec. 2757 (1938) ; Latimer v. U. S., supra, n. 13; Batt v. U.S. 
supra, n. 13; Lake Region Packing Ass’n v. U. S., supra, n. 13. 
"49 Star. 620 at 625, as amended by 53 Star. 1360 at 1373, 42 U.S.C. 301, 


302, 401-409 (1939). 
~53 Star. 175 as amended by 53 Star. 1381 at 1383 (1939), 26 U.S.C. 


1400, 1426. 

* 53 Stat. 183 as amended by 53 Srar. 1387 at 1393, 26 U. S.C. 1600, 1607 
(1939). The definition written into these three Acts by the 1939 amendment 
is the definition used to absolve “farmers” from compliance with the withholding 
provisions of the federal income tax law. 57 Star. 126, 26 U.S.C. 1621 (1943). 
The same definition was employed in the collection at source provisions of the 
Victory Tax Act, 56 Star. 884, 26 U.S.C.A., Internal Revenue Acts of 1942, 
172 (a) (1942) ; repealed by 58 Stat. 234 (1944 

” Hearings before the Committee on Ways and Means on Social Security 
Legislation, 76th Cong., Ist Sess. (1939). 
* 84 Cong. Rec. 6935 (1939). 
*® Hearings before the Committee on Ways and Means on Social Security 
—. _ Cong., Ist Sess., 6, 11, 62 (1939). 
Id., 22, 3 
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in the direction of including more workers and narrowing the definition 
to except only bona fide farmhands employed by small farmers to do 
the work ordinarily performed on a farm.” 


Testimony of a more factual nature given by the representative of 
the United Cannery, Agricultural Packing and Allied Workers of Ameri- 
ca, CIO, antagonized certain committee members who apparently 
sought to discredit his testimony, taken largely from the U. S. Census, 
by directing questions reflecting on the personal ability and integrity 
of the witness.2® Only minor consideration was given to the merits of 
the testimony. The final blow, evidently supposed to render the union’s 
testimony absolutely worthless, was the introduction by one of the com- 
mittee members of a news item to the effect that the Southern Tenant 
Farmers Union, an affiliate of the United Cannery, Agricultural Packing 
and Allied Workers of America had voted to disaffiliate because of 
communistic domination of the parent union.2*7 The committee member 
most critical of the union representative was a grower-packer of agri- 
cultural products.” This Representative later stated on the floor of the 
House that only one person had appeared before the Committee asking 
that agricultural labor be included and that man did not make a good 
impression.”® 


The national farmers organizations were apparently sure of their 
ground because they failed to appear before the Committee; however, 
the farmer was well represented by other organizations. The Agricul- 
tural Producers Labor Committee, representing three hundred agri- 
cultural packing houses of California, cooperative and private, which 
handled most of the grapefruit, oranges, and lemons produced in Caii- 
fornia; representing also the majority of producers of fresh vegetables 
and fruits of Oregon and Washington, appeared on the bill. These 
packing houses washed, graded, and packed fruit, vegetables, and nuts 
for shipment. They were not canneries. 


It was the contention of this group that because such services were 
required by law as a requisite to marketing, and because the cost of 
such services were deducted from the sale price, the labor needed was 





® Id., 1345, 1348-1350. 

* Id., 1457-1475. 

* Id., 1475. 

™ 84 Cong. Rec. 6935, 6936 (1939). It is important to note that the Repre- 
sentative, as a grower and packer of his own fruit, was exempt from the Act 
under the 1935 definition and stood to gain no personal benefit from the ex- 
tension of the exemption. He stated that as a large producer able to operate 
his own packing plant he did not want any advantages over the small pro- 
ducer who must join a cooperative packing plant. 

84 Cong. Rec. 6864 (1939). 
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agricultural in nature and entitled to exemption.*® They maintained 
that such was the intention of Congress when the 1935 exemption was 
made and that the action of the administrative agencies in subjecting 
them to the act was a usurpation of the legislative power.*! To correct 
this alleged abuse the group recommended there be written into the 
Act a definition of agricultural labor which would include anyone 
employed in connection with, or incident to the planting, handling, 
packing, and shipping of agricultural products. This would effectively 
exclude supervisory, clerical, mechanical, commissary, recreational 
directors, in fact, anyone employed by an organization handling agri- 
cultural produce.*? 


Support for the bill was also forthcoming from the International 
Apple Association. The representative of this Association stated that 
he spoke not only for the apple industry but for eighty per cent of the 
Florida citrus industry as well.** A representative for the American 
National Fox and Fur Breeders Association requested specific exemp- 
tion of persons engaged in the raising of fur bearing animals.** Letters 
from other fruit grower associations, located in California, Arizona, 
Texas, Michigan, and Pennsylvania, expressing the same ideas as the 
testimony actually presented, were put in the record by the Committee. 
These letters, according to the Committee, were representative of the 
hundred or more received.*® 


EFFECT OF DEFINITION 


In the Committee report based on the above testimony it was stated 
that administration of the Act without a specific definition of agricul- 
tural labor was uncertain and the Committee recommended that the 
term be defined with more exactness and the exemption broadened 
to exempt certain services not at present exempt as such services are 
an integral part of farming operations.** These recommendations were 
accepted by Congress and the Act was amended by inclusion of a 
definition of agricultural labor.** That definition remains in effect today. 


By reason of this amendment an additional six or seven hundred 
thousand workers were excluded from the protection of the insurance 





* Hearings before the Committee on Ways and Means on Social Security 
Legislation, 76th Cong., ist Sess., 2028 (1939). 
* Ibid 


* Td., 2039-2049. 

* Id., 1679-1700. 

™ Id., 2136. 

*° Td., 2048-2055. 

* 84 Cong. Rec. 6726 (1939). 

* 53 Srat. 1368, 42 U.S.C. 401-409 (1939). This definition is lengthy and 


detailed. 
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system. Many of the workers so excluded are not employed in agricul- 
ture in the usual sense of the word but work in towns and cities in 
occupations similar to those working in occupations covered by the 
act, for example, carpenters, painters, engineers, bookkeepers, account- 
ants, and other like occupations. Also excluded were employees of 
non-farm employers such as large scale business firms which purchase 
and harvest an entire crop. The amendment broadened the term to 
exclude employees engaged in the preparation of raw or natural agri- 
cultural produce for market or transportation to a carrier when such 
services are performed for a farmer or farmer cooperative and the 
products are fifty per cent of their own production. When the product 
handled is a fruit or vegetable the exclusion applies whether done by 
a cooperative or by a commercial handler. After delivery of the agri- 
cultural produce to a terminal market, services rendered in connection 
therewith are no longer exempt whether the produce be fruits, vege- 
tables or ordinary farm produce.** 


TREND SINCE 1939 


Since 1939 sentiment has been gradually building up in favor of the 
inclusion of agricultural labor. Those organizations which had favored 
inclusion from the beginning of the insurance system redoubled their 
efforts toward that end.*® Bills seeking to narrow or entirely abolish 
the exemption were introduced annually, usually by congressmen from 
the great fruit states.*° The unionization of the farm worker, especially 
the industrial farm worker, had created a vehicle of expression for the 
laborer, in some measure balancing the political scale. In 1946 the 
Committee on Ways and Means again conducted hearings on social 
security legislation,*! and the fact that farm labor had organized was 
readily apparent from the treatment accorded them by the Committee 
as well as by the number of unions represented.‘ This time, too, the 
farm operator organizations appeared and advocated the extension of 





*20 C.F.R. 403.808, 403.818 (Cum. Supp. 1943); 26 C.F.R. 402.208, 
403.208 (Cum. Supp. 1943) ; 3 Socta, Security BULLETIN 3, 4 (July 1940) ; 
Burger v. Social Security Board, 66 F. Supp. 619 (S. D. Cal. 1946) (employer 
who purchased fruit outright from growers for processing, packing, and dis- 
tributing was a “terminal market” and subject to the Act.) 

* Social Security Board; Senate Advisory Council on Social Security; Ameri- 
can Federation of Labor. 

“86 Cong. Rec. 10290 (1940) ; 87 Cong. Rec. 2609 (1941). 

" Hearings before the Committee on Ways and Means on Social Security 
Legislation, 79 Cong., 2nd Sess. (1946). 

"Id., 274 (American Federation of Labor, Food, Tobacco, Agricultural and 
Allied Workers Union of America, CIO) ; 269-272, 549 (Texas State Indus- 
trial Union Council, CIO, Texas Fruit and Vegetables Workers Union, CIO) ; 
ing oy _— Farm Labor Union, formerly the Southern Tenant Farm- 
rs Union). 
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social security to farm labor; however, they recommended that this 
extension be confined to making available to agricultural labor only the 
old age and retirement insurance program. Their arguments for the 
retention of the exclusion of farm labor from the unemployment com- 
pensation provisions were again based on the difficulty of administra- 
tion. They further sought to have the old age and retirement provisions 
made available to farm owners and operators.** 


The National Farmers Union experienced no difficulty in sustaining 
this position; all that was necessary was to adopt the arguments former- 
ly made against the extension of coverage to their present demands. 
Thus they testified that farmers are most in need of the protection pro- 
vided since they are definitely in the lower income groups and therefore 
unable to afford private insurance; they were excluded through no 
fault of their own; they pay for part of the program, even though ex- 
cluded, in the form of higher costs of operation.‘ Although commer- 
cial handlers of fruits and vegetables testified in favor otf the inclusion 
of agricultural laborers within the unemployment compensation pro- 
visions, no cooperative organization was similarly inclined.*® This 
hearing resulted in no legislation. 


Up to 1939 the states followed the lead of the federal government 
on coverage under the social security system, and taking their cue from 
Congress they excluded agricultural workers engaged in dirt farming, 
and included the industrial farm laborer. When the definition of agri- 
cultural labor was codified and extended, thirty-four states took similar 
action. The states which have refused to go along are California, Con- 
necticut, Kansas, Massachusetts, Montana, Nevada, New Jersey, North 
Carolina, Rhode Island, Texas, Tennessee, Vermont, West Virginia, 
and the Territory of Alaska. 


The renewed movement for inclusion made in the 81st Congress is 
apparently doomed to fail because of “administrative difficulties” even 
though the aforementioned states, Great Britain, and France have 
proved the reason false. 


NATIONAL LABOR RELATIONS ACT 


Agricultural labor has also been the subject of special consideration 
in federal legislation concerning fair labor standards and labor rela- 
tions; however, the experience gained in the development of the social 
security treatment thereof resulted in a more restrictive definition and 





“ Id., 508. 
“ Id., 390-392. 
“ Id., 363-385. 
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a less definite pattern of policy development.*® The analysis breaks 
down in the National Labor Relations Act for the reason that the power 
given the board by the original enactment to determine the scope of 
the exemption has been left undisturbed.47 That power has not gone 
uncontested. Although no farm labor union, farmers’ cooperative, or 
farm operators association, appeared at the hearings on the various 
bills which eventually terminated in the National Labor Relations Act, 
the proposed inclusion of agricultural labor was rejected for adminis- 
trative reasons and a supposedly special employer—employee relation- 
ship existing between the farmer and farm laborer.** 


Only one organization, the Alabama Federation of Labor, was suffi- 
ciently interested in the agricultural laborer to voice his need of the 
protection afforded by the NLRA. In a resolution sent to Congress this 
organization went on record in favor of the extension of the guaranty 
of collective bargaining to all farm laborers.*® 


By the time the administrative policy followed by the Social Secur- 
ity Board in the handling of this type of an exclusion had crystallized 
sufficiently to be called a policy, farm labor had been unionized to 
such an extent that they could defeat any attempt to codify the defi- 
nition. Thus they successfully crushed an attempt by a group of Cali- 
fornia congressmen to tie the social security definition of agricultural 
labor to an appropriation bill for the NLRB whereby none of the money 
so appropriated could have been used in connection with the investiga- 
tions, hearings, directives, or orders concerning bargaining units com- 
posed in whole or in part of agricultural laborers as that term is defined 
in the Social Security Act. These Californian interests succeeded in 
pushing their rider through the House; however, the Senate refused 





“ Hearings before the Committee on Ways and Means on H. R. 3736, 79th 
Cong., Ist Sess. 550 (1945). The representative of the Food, Tobacco, Agri- 
cultural and Allied Workers Union of America, CIO, declared that the exclu- 
sion of agricultural workers from social security coverage was the first mile- 
stone in a general campaign to deprive such workers of the benefits of protective 
legislation. 

“49 Strat. 449 at 450, 29 U.S.C. 151, 152 (1935): North Whittier Heights 
Citrus Ass’n v. N.L.R.B., 109 F. 2d 76 (C.C.A. 9th 1940) (employees of co- 
operative packing house organized to receive, handle, wash, grade, pack, and 
ship citrus fruits grown by members were not exempt from the Act as agricul- 
tural laborers.) ; N.L.R.B. v. Edinburg Citrus Ass’n, 147 F. 2d 353 (C.C.A. 
Sth 1945) (employees of cooperative which processed and packed fruit grown 
by members were not exempt from the Act as agricultural jaborers.). 

“79 Cong. Rec. 9720-9721 (1935); Hearings before the Committee on 
Labor on H.R. 6288, 74th Cong., Ist Sess. (1935) ; Hearings before the Com- 
mittee on Ways and Means on H.R. 3736, 79th Cong., 1st Sess. 7 (1945) ; H.R. 
Rep. No. 972, 74th Cong., Ist Sess. 28 (1935). A minority report filed in 
connection with this report recognized that as a matter of common knowl- 
edge the worst conditions exist among agricultural workers. 

“81 Cong. Rec. 4822 (1937). 
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to go along.*° Compromise resulted in the incorporation into the 
appropriations bill of the definition of agricultural labor embodied in 
the Fair Labor Standards Act of 1938.5! This definition restricts the 
term to practices performed by a farmer or on a farm incident to or 
in conjunction with such farming operations, including preparation for 
market, delivery to storage or to market, or to a carrier for transporta- 


tion to market.®* 


Farr LasBor STANDARDS ACT 


The definition written into the Fair Labor Standards Act®* repre- 
sents a tremendous step in the direction of equality between farm and 
industrial labor. Fair labor standard legislation did not become a real- 
ity until the opposition to the administrative interpretation of the term 
“agricultural labor” was well organized and confident. The adoption 
of the definition was a defeat to these forces. Agriculture fought against 
the enactment of any wage or hour legislation; failing that, they fought 
against the extension of such legislation to agriculture. 


Perhaps the first important action in the direction of wage and hour 
legislation was the hearing on the thirty hour week bill.5* Canners, 
processors, and packers turned out in force in opposition to the bill, 
asking for exemption from the provisions thereof.*> The developments 
of the next few years convinced the farm lobby that defeat of all wage 





* 92 Cong. Rec. 6685 (1946). 


*60 Star. 1698. 
*52 Strat. 1060, 29 U.S.C. 201, 202, 203 (1938) ; Calaf v. Gonzales, 127 


F. 2d 934 (C.C.A. Puerto Rico 1942) (where the same persons own sugar 
farms, processing, and transportation facilities, employees of the processing 
activity, who do not work in the fields, and those engaged in transportation 
are not exempt from the Fair Lasor STANDARDS Act.) ; Walling v. Peacock 
Corp., 58 F. Supp. 880 (E.D. Wis. 1943) (employer engaged in processing, 
packing and marketing onion sets, some of which were grown by him and others 
which were purchased outright, is not engaged i in agriculture so as to be within 
the exemption.) Specific provision is made in Section 7 (c) of the Fair Labor 
Standards Act granting immunity to industries of a seasonal character from 
the penalties set up by that section for violation of the maximum hour pro- 
visions of the Act. This exemption has been restricted to the “first processing” 
and in the case of perishable fruits or vegetables such first processing is 
exempt only if done “in the area of production”. Shain v. Armour & Co., 50 F. 
Supp. 907 (W.D. Ky. 1943) (creamery workers) ; Sugar Creek Creamery Co. 
v. Walker, 208 Ark. 639, 187 S.W. 2d 178 (1945) (creamery and cheese fac- 
tory workers) ; Hendricks v. Di Giorgio Fruit Corporation, 49 F. Supp. 573 
(N.D. Cal. 1943) (wine makers). 

dea, 3 C8), ¥ ES). 

™ Hearings before the Committee on Labor on S. 158 and H.R. 4557, 73rd 
Cong., Ist Sess. (1933). 

* Id., 34-60, 445-461, 590 (National Dairy Union, The National Cooperative 
Milk Producers F ederation) ; 584 (American Association Creamery Butter Man- 
ufacturers, National Cheese Institute) ; 600 (The Borden Co.), 611 (National 
Livestock ‘Marketing Association), 617 (Farm Bureau Federation, 651 (Ameri- 
can Meat Packers), and others. 
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and hour legislation was impossible and with that realization they 
sought a specific legislative definition granting exemption to agricul- 
ture. These organizations usually professed agreement with the objec- 
tives of wage and hour legislation but they contended that character- 
istics peculiar to agriculture compelled exemption of that industry. 
They maintained that this end should be accomplished by means of a 
legislative definition of agricultural labor so that those entitled to 
exemption would receive the benefits thereof.5* " 


In the form in which the bill came up for debate in the House, agri- 
cultural service rendered for a “dirt farmer” was subject to the wage 
provisions and all other agricultural labor was subject both to the wage 
and hour provisions thereof. Exemptions from the hour provisions 
were granted cooperative milk processing plants and certain seasonal 
industries.°7 Many broadening amendments were offered which would 
have effectively put all agricultural labor outside the protection of the 
bill."8 Several references were made in the debates to the fact that 
such organizations as the National Grange, The American Farm Bureau 
Federation, The National Farmers Union, and The National Coopera- 
tive Milk Producers Federation were opposed to wage and hour legis- 
lation.*® Whether their efforts caused the bill to be tabled is not appar- 
ent but the House failed to bring the bill to a vote, although it had 
passed the Senate. 


The bill was brought up again for consideration by the House in 1938, 
and although vigorously opposed succeeded in passage.*! The National 
Cooperative Milk Producers Federation objected to the limited ex- 
emptions on the ground that employees of agricultural processing plants 
in country districts were well paid and since the bill aimed at sub- 
standard labor conditions there was no need to subject such processing 
plants to the provisions thereof.** The efforts of that organization, the 
National Grange, and the National Cooperative Council proved insuffi- 





“Foint Hearings before the Committee on Education and Labor and the 
Committee on Labor on S. 2475 and H.R. 7200, 75th Cong., Ist Sess. 152, 153 
(1937) (Packers and Canners of Florida-—the representative stated he appeared 
especially for the cooperatives.) , 1096 (International Apple Association), 1119- 
1130 (orchardist), 1164-1180 (American Turpentine Farmers), 1073 (National 
Canners Association, this association requested only exemption from hours 
during the harvest season.) 

= 82 Cong. Rec. 1581 (1937). 

*82 Cong. Rec. 1597 (amendment rejected), 1600, 1601, 1603, 1604 
(amendment rejected) 1776, 1777 (amendment rejected) 1784, 1785, 1803, 
1804, 1806 (1937). 

* 82 Cong. Rec. 1489-1490, 1597, 1786 (1937). 

82 Cong. Rec. 1835 (1937). 

"83 Cong. Rec. 9267 (1938). 
“Id., 7325, 7326. - 
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cient to block passage or to amend it in such a manner that it would 
affect no one.® 


WISCONSIN LEGISLATION 
The history of farm labor legislation in Wisconsin, although not as 
well documented, evidences the same general pattern of exclusion. 
That pattern is best illustrated by the treatment of agricultural labor 
in the safe place statute. 


Safe Place Statute 

Place of employment and employment were defined in the safe place 
statute as originally enacted to exclude from its provisions any place 
where persons are employed in agricultural pursuits which do not 
involve the use of mechanical power.® In 1940 the Wisconsin Supreme 
Court held that a farmer, as an employer, carrying on his agricultural 
pursuits with the use of a tractor and corn binder, was subject to the 
safe place statute.®* The next session of the legislature amended the 
Act to provide:* 
. place of employment . . . shall not include any place where 
persons are employed in . . . (b) farm labor when the employer 
is the farmer operating the farm and the labor is such as is cus- 
tomarily performed as a part of farming, and including the trans- 
portation of farm products immediately and directly from the farm, 
and of materials, supplies or equipment directly to the farm for 
use thereon. 
A corresponding change was made in the definition of employment. 

Under the statute, as so amended, it has been held that a farmer, 
growing hybrid corn and operating a plant on the farm to dry it, is 
exempt from the provisions of the statute. The Wisconsin Supreme 
Court said that although it is a condition to exemption that the labor 
be such as is customarily performed as a part of farming, the require- 
ment must be construed in a manner to permit the legitimate enlarging 
of the field of farming activties; the exemption must grow with the 
enlargement of agricultural activities. The word “customarily” was 
used in the statute, said the court, to qualify “farming” to distinguish 
it from industries which have been inaccurately classified as farming.” 





" Id., 7410, 7418, 7421, 7422, 7423. 

“Wis. Sat. (1947) 65 101.01-101.29. 

* Wis. Stat. (1911) §§2394-41 (1) (2). 

“ Tieman v. May, 235 Wis. 100, 292 NW. 612 (1940). 

"Wis. Laws 1941, c. 273. The Wisconsin Farm Buresu Federation and the 
Wisconsin Council of Agriculture appeared at the hearings in support of the 
bill. There were no appearances against the bill. 

“ Vandre v. Trachte, 244 Wis. 233, 12 N.W. 2d 48 (1943) ; see also Red- 
man v. Hobart, 248 Wis. 508, 22 N.W. 2d 532 (1945) (farm employee in- 
jured while feeding a corn shredder). 
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Workmens Compensation Act 


There was no specific exclusion of agricultural labor from the first 
Wisconsin Workmens Compensation Act, and, if the other conditions 
of liability were present, a farmer was subject to the provisions there- 
of. In 1915 the act was amended to provide that the section abrogat- 
ing the defenses of assumption of risk and contributory negligence 
should not apply to farm labor.7° 


Fourteen years later the definition of employee, for purposes of the 
Act, was amended to expressly exclude farm laborers from that defi- 
nition and from the protection of the Act unless the employer elected 
to include such laborers under its coverage.7! The exclusion was made 
even more definite by express provision that farmers were not employers 
and therefore not within the conditions of liability. Furthermore, a 
farmer is not deemed to have elected the provisions of the Act by having 
three or more employees.’* Although farmers and farm laborers were 
specifically excluded from the Compensation Act, it was not until 1947 
that a legislative definition of farming, farmer, farm premises, and 
operation of farm premises was included.” 


Unemployment Compensation Act 


As indicated above, Wisconsin is one of those states which have 
followed federal legislation on the matter of coverage under the un- 
employment compensation law, and our legislature, in 1939, wrote the 
federal definition into our law.” 


Other Legislation 


Agricultural labor is also excluded from the provisions of the Wis- 
consin Statutes which establish: the standards of employment for 





“Wis. Stat. (1911) §§2394-5, 2394-6. 

"Wis. Laws 1915, c. 316. No farmer or farm labor organizations appeared 
on this bill. 

"Wis. Laws 1929 c. 453, §3. 

"Wis. Laws 1931, c. 87, §2; Wis. Star. (1947) §102.04. 

"Wis. Laws 1947, c. 456, §2. (The Wisconsin Farm Bureau Federation and 
the Richland County Farm Bureau favored the enactment of the definition. 
The State Federation of Labor appeared against the bill.) Cases typical of 
those applying the exemption are Nace v. Industrial Commission, 217 Wis. 
267, 258 N.W. 781 (1935) (employee injured while operating a corn shred- 
der) ; Powell v. Industrial Commission, 193 Wis. 38, 213 N.W. 651 (1927) 
(employee sent to another farm to help saw wood was held to be engaged in 
agricultural labor for the benefit of his employer) ; Kraft v. Industrial Com- 
mission, 201 Wis. 339, 230 N.W. 36 (1930) (employee who was engaged to 
help build a road across the landowner’s property held not engaged in agricul- 
tural labor even though the owner intended to make a dairy farm out his 
Property. ) 

Wis. Star. (1947) §108.02 (23). 
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minors and females,”® hours of labor for minors,"* minimum ages for 
hazardous employments,’ and minimum ages in various other employ- 
ments.78 These exclusions are accomplished by the application, to these 
sections, of the definition of “place of employment” and “employment” 
set out in the safe place statute.”” The Industrial Commission has au- 
thority to regulate the employment of children in certain agricultural 
pursuits.°° So, also, the Industrial Commission has promulgated mini- 
mum wages for women and minors employed both in dirt farming and 
industrial agriculture.*! In none of the aforementioned statutes is farm 
labor defined and any determination as to the scope of the exclusions 
of necessity, must be a matter of case law. 


CONCLUSION 


The different fields of legislation considered herein, both federal and 
state, are the only fields in which agricultural labor has been dealt 
with in a manner different from that accorded labor generally. The 
continued organizational activity in the farm labor field, with the 
backing of organized labor in other fields of endeavor, may eventually 
result in the destruction of the barriers which the organized farm op- 
erator has succeeded in raising about farm labor. This trend, if, indeed, 
it can be called a trend at this time, is wholly in accord with contem- 
porary economic and technological developments in agricultural in- 
dustry. Just how long the legislative lag will continue is, of course, an 
open question. In all probability, the lag will not continue indefinitely. 


RALPH LAUER 





© Wis. Stat. (1947) §103.64, 103.65. 
" Id., 103.68. 
™ Id., 103.69. 
* Id., 103.67. 
™ Id., 103.64. 
” Id., 103.77. 
™ 1948 Wis. Rep Boox 228. 




















COMMENTS 


CONTINUING EDUCATION OF THE BAR 


Joun E. Mu.LpEr* 


Much has been said and written about the role of the lawyer as a 
public servant. He is expected to be a leader in extra curricular activi- 
ties. He is expected to be a student of world affairs, of politics and of 
government. He is considered obligated to be in the forefront in 
charitable, religious and philanthropic activities of his community. 


But what about the lawyer as a lawyer? His bread and butter are 
derived from his clients, not from gratuitous public service. After all, 
his primary duties are to his clients. He performs these duties adequate- 
ly only when he does them as well as it is possible to do them. Perhaps 
we are prone to forget this. To so function, he must know as much as 
he can know. He must not only know what the law is, but he must 
know best what to do with it. 


Tue Lawyer’s Primary OBLIGATION 


It is time to give this matter of the lawyer’s primary obligation some 
serious thought. It is simply another way of stating that a lawyer's 
training as a lawyer never ends. Even the best law school curriculum 
is not complete. At the most, it introduces the embryo practitioner 
to only a small portion of the law that he will be called upon to use. 
How many of us have not found that the very first cases confronting 
us in our practice involved subjects we never heard of in the law 
schools. Also, all of us, in the early days of our practice, felt completely 
bewildered at our lack of knowledge of the tools of our craft and of how 
touse them. These things we learn the hard way, only when we become 
face to face with specific problems. 


There is no end to this. Whether we are in our first or our fiftieth 
year of practice, tax laws, labor laws and commercial laws are periodic- 
ally altered. New procedural rules are adopted and practice before 
administrative agencies increases. Neither substantive law nor tech- 
niques remain in statu-quo. No more can the lawyer so remain. 


By way of comparison, consider the medical profession as one ex- 
ample. The medical school graduate of 1925, who at that time entered 








* Director, Committee on Continuing Legal Education of the American Law Insti- 
tute collaborating with the American Bar Association; La Crosse State Teacher's 
College, and State University of Iowa, A.B., 1928; LL.B., University of Wisconsin, 1931; 
LL.M., Columbia University, 1933; Co-author, Collier on Bankruptcy; Faculties of Uni- 
versity of Wisconsin, University of North Carolina, and University of Pennsylvania; 
Chief Rent Attorney, O.P.A., Philadelphia, 1942-1943; Member of Philadelphia, Penn- 
sylvania, and American Bar Associations. 
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into the practice of his profession, would today be a hopeless has-been 
if he did not, during the intervening years, continue to learn and to 
be trained almost constantly. Tuberculosis, stomach ulcers, cancer, 
venereal diseases and even common colds today find far different treat- 
ment from what was considered modern in 1925. The doctor must be 
a serious student of medical journals and he must be in very frequent 
attendance at the educational conclaves of his profession. He must 
engage in concentrated advanced study to secure the various diplomas 
and certificates to qualify him in fields of surgery, internal medicine, 
pediatrics and so on. 


He takes this for granted. He has only to turn to well-established 
agencies to acquire additional learning. There are not only national 
organizations of repute and stability, but these national groups are the 
feeders to strongly-organized state and county medical associations. 


We lawyers, by way of contrast, can take no pride in our profession 
in this respect. Our post admission training has been largely on an 
individual basis. We learn something about a new law or a new rule of 
procedure only when we are confronted with it in more or less of an 
emergency. We then burn the midnight oil—at the expense of the 
client. 


We must, of course, not be extreme. All of us have on numerous 
occasions attended bar association meetings and other gatherings of 
lawyers where prominent authorities informed us of something new in 
a particular legal subject. Frequently, we have enjoyed these perform- 
ances only with the aid of artificial stimulants, and very often we 
have perhaps seemed to secure more benefit from the stimulants than 
from the speeches. 


Some few have taken the time to secure graduate degrees. Most 
cannot afford this. There have been many excellent institutes, semi- 
nars, and lecture courses which have been seriously and beneficially 
attended by lawyers, under the sponsorship of local and state bar asso- 
ciations, law schools and by the American Bar Association. In recent 
years, a really significant contribution along this line has been made 
by the Practicing Law Institute in New York, where at the present time 
as many as one thousand lawyers give up an entire Saturday to attend 
an all-day session on some currently important problem of the pro- 
fession. 

It is about time we lawyers took stock of ourselves if we are to per- 


form our aforementioned primary obligations to our clients as we 
should perform them. We need local, state and national organizations 
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to which we can turn frequently and permanently to secure the train- 
ing which we need as much as any professional group needs. 

A step in that direction has now been taken. Through the instigation 
of a specially appointed committee of the American Bar Association, 
the American Law Institute was invited to act as a national agency to 
make available continuing legal education in every community of the 
country where it is needed and desired. That task was undertaken by 
the American Law Institute in February, 1948. 


THE COMMITTEE ON CONTINUING LEGAL EDUCATION 


The project is under the supervision of a Committee on Continuing 
Legal Education, comprised of twelve representatives of the American 
Law Institute, eight of the American Bar Association, and of the presi- 
dents of both organizations. It is sometimes called the Committee of 
Twenty-Two. It consists of a good cross-section of the bar of the 
country, and includes lawyers, judges and teachers. In age they range 
from representatives of the Junior Bar to men who have been many 
years at the bar. A generous grant from the Carnegie Corporation is, 
it is hoped, sufficiently large to launch the new program and to put it 
upon an eventually enduring and stable basis. 


The Committee has given long and serious consideration to the most 
effective and practicable methods of making continuing legal training 
available to members of the bar. It has made only a beginning, but it 
has already produced a number of successful and concrete results. 


Obviously, the Committee cannot of itself move into community after 
community throughout the country and be the actual sponsor of train- 
ing programs. This would be not only economically impracticable, it 
would not be acceptable to local lawyer groups. Consequently, except 
in a few rare instances, the Committee considers itself not as a spon- 
soring organization, but as a coordinating and advisory agency. 


Literature 


It is the logical source from which appropriate literature should 
emanate. It can produce its own literature, it can secure that which 
has been used here and there by local groups and thereby operate as a 
clearing house. It can make available a panel of experienced and com- 
petent lecturers. 


Literature is important. In this type of training, a lawyer cannot be 
expected to study a nine volume treatise. He should be willing to read 
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a short pamphlet which will enable him to better absorb the content 
and substance of lectures on the same subject. 


This technique was found by the Practicing Law Institute to be 
most effective. It has been found to be successful by the Committee 
in the use of a recently developed pamphlet entitled “Legal Problems 
in Tax Returns,” a 100-page, concise handbook written for the general 
practitioner, who is not a tax specialist. which constitutes a short but 
thorough guide to the lawyer who is called upon to prepare the federal 
income tax returns of individual clients. The pamphiet is primarily 
designed for use in connection with a one-day institute on this subject. 
In preliminary mimeographed form, it was successfully so used in four 
different cities in Wisconsin. It is also so written that it will act asa 
ready guide to the lawyer who keeps it on his library shelf. 


Syllabi and Lecture Outlines 


Additional literature of the same type is in process on a number of 
other subjects. It is anticipated that by the time this paper appears in 
printed form there will also be available a pamphlet entitled “Planning 
Lifetime and Testamentary Disposition of Property.” The list will be 
augmented from time to time. It is not always possible to impose upon 
public spirited lawyers to produce such material in the time available. 
As an expedient, syllabi and lecture outlines are resorted to. These 
are now available in the subjects of Legal Services for Small Business- 
es, Accounting for Lawyers, Bankruptcy, the Robinson-Patman Act and 
the Drafting of Partnership Agreements. These syllabi and lecture out- 
lines will eventually be replaced by text materials. As soon as the pres- 
ent Congress has legislated on labor law, a comprehensive, up-to-date 
syllabus on Labor Law and Labor Negotiations, designed for a lecture 
course consisting of from eight to ten lectures, will be available in 
printed form. 


The subjects will vary. Sometimes there are those of immediate 
concern, such as a new tax law. Others, like Accounting for Lawyers or 
Legal Services of Small Businesses, while not involving any recent de- 
velopment in the law, nevertheless are all particularly important to the 
general practitioner in his day-to-day practice. 


The value of a comprehensive syllabus is amply demonstrated by the 
production during the spring of 1948 of a Syllabus on the Revenue Act 
of 1948. This was designed for a one-day program on a subject of 
rather revolutionary importance to all lawyers. It provided the oppor- 
tunity for courses with uniformity of content throughout the country. 
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Institutes on his subject were offered during the summer and fall of 
1948 in Pittsfield, Massachusetts; Hartford and New Haven, Connecti- 
cut; Portsmouth and Youngstown, Ohio; Fargo, North Dakota; Des 
Moines, Iowa; Grand Island, Omaha, and North Platte, Nebraska; Tulsa, 
Oklahoma, and Boise, Idaho. Attendance varied from 18 to 300. The 
lecturers were uniformly men of prominence and ability and everywhere 
the programs were enthusiastically received. 


Motion Pictures and Recordings 


It is not always practicable, either for financial or geographic rea- 
sons, to induce such leading lecturers to appear in small and remote 
communities. The benefit of their experience can be derived in the 
small communities in other ways. 


The Committee is now engaged in the production of a motion picture, 
with sound recordings, of a negligence action. It will be produced in 
a federal court under the Federal Rules of Civil Procedure for purposes 
of uniformity. The judge and counsel will be among the most prom- 
inent and most capable in the country. Every effort will be made to 
make the film of educational value to the general practitioner who is 
not an experienced and expert trial lawyer. Instructive comments will 
be inserted from time to time throughout the film and when the picture 
is exhibited in a particular jurisdiction, the chairman will be an ex- 
perienced trial lawyer familiar with local rules of practice and pro- 
cedure. He will lead the discussion with the audience on the technical 
points involved and on points where local practice is at various with 
the Federal Rules. 


Likewise, recorded programs of complete trials will soon be available. 
These will have the distinct advantage of enabling the entire audience 
to participate. During the recording of such a trial, a series of objec- 
tions will be interposed by counsel. After each objection, there will be 
a short pause in the recording and the members of the audience will 
then be asked to mark on multiple-choice mimeographed sheets their 
respective opinions as to what the ruling on the objection should be and 
why. After the trial has been completed by the recording, a new record 
will be played in which the judge makes a ruling on each objection 
and each objection will then be discussed by the local chairman with 
the audience. The local chairman will have been provided in advance 
with a manual setting forth the nature of each objection as well as the 
local law pertaining thereto. He will then lead the discussion with the 
audience on each objection. 
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The motion picture and recording devices afford a dramatic means 
of teaching something about the techniques of trial practice. As above 
mentioned, they also make possible the presentation in smaller com. 
munities of the skills of the masters in the art. If found to be desirable, 
of course, recorded lectures on subjects other than trial techniques 
can and will be developed. An additional advantage of these vicarious 
devices is that they can be brought to smaller groups at a minimum 
cost. 


Loca. SPONSORSHIP 


It has been mentioned above that the national Committee, except in 
rare instances, cannot actually sponsor programs in local communities 
throughout the country. The actual sponsoring organizations must be 
state and local bar associations, law schools and other lawyer groups. 
Local organizations must, therefore, be set up and, if the project is to 
succeed, must be enthusiastic and active. 


Committees of state bar associations on institutes or on continuing 
legal education, or under some other appropriate name, already exist 
in many places. Professor James E. Brenner, of Stanford University 
Law School, Director for the Western Area, has toured some thirty 
states and has been instrumental in arousing the interest of these com- 
mittees where they exist and in effectuating the creation of committees 
where they do not or did not exist. 


In Oklahoma and Nebraska, during the fall of 1948, one-day insti- 
tutes were held as a regular part of the annual meetings of the State 
Bars. The same thing is planned for annual meetings in as many other 
states as is possible. These one-day programs are really demonstrations, 
in a modest way, of what can be brought to the local bar of practical, 
educational value. Since the attendance at state bar meetings usually 
represents a fair cross-section of the bar of a particular state, it is antici- 
pated that those present will carry back with them the news that some- 
thing of value is available. Thereafter, state bar associations or local 
groups can be expected to carry on with additional institutes and lec- 
ture series. 


This is, of course, only a promotional beginning. Without any intent 
to deprecate the unselfishness and the public spirited attitude of bar 
association committees which will sponsor such programs, it neverthe- 
less remains a fact that the membership consists of men busily engaged 
in professional activities. It would not be fair to ask them to become 
the executives and administrators of permanent programs. Something 
more is needed. 
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In California, something more has been accomplished. There, the 
integrated bar, the deans of the accredited law schools, and the Ex- 
tension Division of the University of California, have banded together 
in what appears to be a permanent organization for continuing educa- 
tion of the bar. The content of programs, policy matters and other 
important items are determined by a committee of the integrated bar 
and the deans of the law schools. All administrative details are handled 
by the Extension Division of the University. At the present time and 
for the past two or three years, lecture programs on important subjects 
of the law, determined by sample polls of the Bar, have been held 
either annually or semi-annually in as many as 24 cities in the State. 
Local bar associations cooperate when the programs are offered in their 
particular communities. 


The Committee on Continuing Legal Education considers the Cali- 
fornia experiment very significant. The deans of the law schools and 
the representatives of the Extension Divisions are more or less per- 
manent in occupancy of their positions. This is not always true of bar 
association committees. For this reason, the California experiment 
affords the opportunity for continuity of personnel and of organization, 
so that what has been gained in one year is not lost in the next year. 
Financially, the California program seems to be at least self-supporting 
at a minimum cost to the individual lawyer. 


The national Committee considers that its task will have been well- 
performed if in some ten or twelve states other than California, similar 
organizations can be set up and put into action. Efforts along that line 
are now being made. 


Of course, local conditions may require modifications in the type of 
organization which is feasible and practicable. In some few states 
there already exist practicing law institutes which can and do function 
without need of assistance of law schools or extension divisions or even 
of bar associations. Such an organization exists in New Jersey. On the 
other hand, in Texas there is the Southwestern Legal Foundation, or- 
ganized through the zeal of Robert G. Storey, who happens at the pres- 
ent time to occupy the positions of presidency of the State Bar, Direc- 
tor of the Foundation and Dean of Southern Methodist University Law 
School. The Foundation is currently sponsoring programs with the 
assistance of the State Bar and local bar associations throughout the 
State of Texas, which are uniformly and enthusiastically received. Thus 
in Texas, through the Foundation, permanency of leadership and per- 
sonnel is secured without enlisting the aid of any extension divisions. 
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In many communities, programs for specialists or would-be special- 
ists in the nature of seminars can be sponsored by the law schools. This 
is being done, for example, in Illinois. The national Committee offers 
its cooperation to such enterprises. 


WISCONSIN 


Finally, what about Wisconsin? The recently adopted constitution 
of the State Bar Association specifically provides for the sponsorship 
and encouragement of programs on continuing legal education. Almost 
immediately after the adoption of the constitution the State Bar Asso- 
ciation appointed a committee for this purpose. As a result, in coop- 
eration with the national Committee, programs on the preparation of 
income tax returns were very successfully held in four different cities 
throughout the State. 


The University of Wisconsin Law School faculty also appointed a 
cooperating committee, and apparently the Junior Bar is also active. 
It is understood that the Extension Division is willing to participate. 


Perhaps in Wisconsin an organization similar to that existing in 
California is not necessary. On the other hand, if such a joint enterprise 
would add to the effectiveness of a program in Wisconsin, there is every 
reason for encouraging the assistance of the law schools in the State 
and of the University Extension service. It is worthy of thought. 


Every lawyer worth his salt should be giving this matter serious 
consideration. The Wisconsin lawyer should be as good as any lawyer. 
It is up to him to utilize the facilities which can be made available to 
him to make himself that good. 




















NOTES 


AUTO ACCIDENTS—EXCESSIVE TRAIN SPEED AS CAUSAL 
NEGLIGENCE. Recent decisions of the Wisconsin Supreme Court 
reveal a disturbing variation in an otherwise orderly pattern of de- 
velopment of the proximate cause doctrine in auto accident cases. As 
a general proposition the court has declined to upset verdicts on the 
ground that proximate cause is lacking where negligence and cause in 
fact could reasonably have been found, and were found by the jury 
on the trial. The one exception is the “railroad-crossing cases” where 
the only negligence found against the defendant railroad is excessive 
speed in violation of statutory provisions. In these cases the court has 
overturned its previously-established rules of proximate cause and 
changed the jury’s findings of causal negligence. 


The first case in which the court came to grips with the problem 
was Brager v. Milwaukee Electric Ry. & Light Co.’ Here the plaintiff 
guest was riding with his host in a car which was approaching a rail- 
road crossing. The defendant’s engineer saw the car but thought it 
would stop and so did not slacken his speed, which at the time was in 
excess of the statutory limit. The court held that as a matter of law 
the illegal speed was not a proximate cause. Their theory was that the 
host was not deceived by the swiftness of the train but proceeded in 
the face of such speed, and that he would have driven in front of the 
oncoming train regardless of what the speed had been. This result, 
reached by the court, is contrary not only to the usual law of proximate 
cause but also to natural reason. As Professor Campbell said,* “if the 
train had been going at a proper speed, perhaps it could have been 
stopped in time.” At least this question should have been left for the 
jury. 

In the next year (1937) the rule of the Braeger case was applied to 
a different fact situation. The case was that of Bleul v. Milwaukee 
Electric Ry. & Light Co.* Here the suit was brought against the defend- 
ant company by a passenger who was injured as a result of a collision 
between the train in which he was riding and an automobile. The only 
negligence charged was that of excessive speed in violation of the 
“safety statute.” The court felt that the Braeger case was controlling 





; 220 Wis. 65, 264 N.W. 733 (1936). 

See 1938 Wis. L. Rev. 402 at 422, and Campsext, Lectures Dexiverep 
To Taz Danz Co. Bar Association (1940-1941), page 41. 
*223 Wis. 414, 271 N.W. 1, (1937). 
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and held that such speed in excess of the statutory limit could not be 
causal to the accident. 


The later cases attempt to dispose of the problem presented in similar 
suits by holding that such excessive speed is not actionable because, 
though negligence, it is not a cause in fact of the collision. For example, 
in Wilmet v. Chicago & N. W. Ry. Co.,* where plaintiff failed to stop 
at an arterial and failed to notice the railroad signal, it was held that the 
speed of the train did not contribute to the resulting accident. The 
court decided that the train’s speed was immaterial in that the same 
results would have occurred had the train been going at a lesser speed. 
The Braeger case seemed to be disposed of on the grounds of proximate 
cause, but if the court’s theory of cause in fact is to be administered in 
the way announced in the Wilmet case the effect is the same. 


The problem has frequently reoccurred to the court under fact situa- 
tions providing them ample opportunity to change their previous deci- 
sions. In Umlauft v. Chicago, M., St. P., & Pac. Ry. Co.® the motorist 
saw the train coming and applied his brakes; he skidded into the train 
due, as he alleged, to the excessive speed of the latter. A unanimous 
court held that there could be no causal connection between the speed 
of the train and the accident. Again in Roswell v. Chicago, M., St. P.. 
& Pac. Ry. Co.* the jury was reversed as to its findings on proximate 
cause, even though the plaintiff proved to the jury’s complete satisfac- 
tion that had the defendant’s train not exceeded the statutory speed 
limit the plaintiff would have cleared the intersection. The court held 
plaintiffs evidence “too highly speculative,” but it would seem that 
they too must have relied on speculation in holding that the accident 
would have occurred even in the absence of excessive speed. The 
“speculation” theory was again put to use in De Wildt v. Thompson,' 
where it was held that in the absence of evidence tending to prove 
that the plaintiff motorist was misled into making an attempt to cross 
the tracks, mere excessive train speed, standing alone, would not sup- 
port a proximate cause finding by the jury. 


This was the development of the law from 1936 to 1945. In the latter 
year two decisions were handed down by the supreme court which 
seemed to overrule all precedent and direct the court into a channel 
more in conformity with the general law of proximate cause. The first 





233 Wis. 335, 289 N.W. 815 (1940). 
*933 Wis. 391, 289 N.W. 623 (1940). 
*240 Wis. 507, 2 N.W. 2d 215 (1942) and for a discussion of the case see 
1943 Wis. L. Rey. 99. 
7241 Wis. 352, 6 N.W. 2d 173 (1942). 
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of these was Holzschuh v. Webster.® The facts in the case were simple. 
The collision occurred at a crossing, where according to the testimony 
of a passenger in the automobile, the driver tried “to beat the train.” 
There was conflicting testimony as to the speed of the train but there 
was evidence to the effect that the speed was greater than that pre- 
scribed by statute. It was held that if the driver of the car could have 
passed in front of the train, had it been going at a legal rate of speed, 
then if excessive speed be proven, such negligence would be a proxi- 
mate cause of the accident. “The speed of the train was material to the 
case and plaintiff cannot be denied the right of a trial on that issue.” 
The second case which runs contrary to the doctrine previously an- 
nounced by the court is Webster v. Roth.’° Here the defendant’s train 
approached the crossing at a speed of 35 miles per hour, which was 
greater than the statutory limit, and failed to sound its whistle even 
after seeing the motorist. It was held that there was “ample evidence 
to sustain the jury finding that the illegal speed of the train was casual 
to the collision.” They allowed speed to be casual even though the 
plaintiff motorist was found negligent as to lookout and failed to listen 


properly. 


The two above cases seem to have put Wisconsin into a more logical 
position in dealing with the problem of excessive train speed as casual 
negligence in crossing accidents, but in the same year the case of 
Bellrichard v. Chicago, Mil., and Pac. Ry. Co." returned the law on 
the subject to the state it was in before Holzschuh v. Webster. The 
substance of the decision was that illegal speed in itself cannot be a 
cause of the crossing accident, but may be casual in combination with 
other circumstances. In distinguishing Webster v. Roth the court said 
that there the silent approach to the train coupled with the excessive 
speed may have contributed to cause the collision either by inducing 
the plaintiff into insufficient lookout or by misleading him as to the 
train’s actual speed, thus explaining the case on the grounds that ad- 
ditional circumstances were involved. The court avoids distinguishing 
the Holzschuh case which seems clearly and directly contrary to the 
announced rule. 


Then in 1947, Reinke v. Chicago, M. St. P. & P. R. Co.!2 seemed to 
place the law into a state of indetermination. In this decision there was 
language to the effect that the court will or might be willing to accept 





* 246 Wis. 423, 17 N.W. 2d 553 (1945). 
The trial court had not permitted the plaintiff to offer any evidence as to 
the speed of the train, holding that such was immaterial to the actions. 
* 246 Wis. 535, 18 N.W. 2d 1 (1945). 
nea? Wis. 569, 20 N.W. 2d 710 (1945). 
252 Wis. 1, 30 N.W. 2d 201 (1947). 
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the illegal speed, in itself, as proximate cause. Perhaps this may be 
stating the court’s position too strongly, for the court still clings to its 
position of Webster v. Roth, in basing their decision upon both exces- 
sive speed and silent approach. But the facts of this case tend to negate 
this line of reasoning, for here the train was a long freight of more than 
one hundred cars and made considerable noise as it approached the 
crossing. Another reason for the speculation that the Wisconsin Su- 
preme Court is ready to alter its former position is that in the Reinke 
case they spend much time and space on the issue of modern speed 
and schedules of trains and their potentialities. If the court had in 
mind to keep the law as it is, this language would appear to be super- 
fluous and pointless. 


The most recent decision passing upon the question under consider- 
ation here is that of Garlock v. Milwaukee, St. Paul R. R. Co.1* The 
collision involved a “contract motor carrier,” which failed to stop at a 
crossing as prescribed by law, and one of defendant’s trains which was 
alleged to be traveling at a speed in excess of the statutory proviisons. 
The court stated that the defendant’s negligence was not causal but 
stressed strongly the fact that the plaintiff was a “contract carrier.” 


So the court seems to be still committed to the doctrine that a train’s 
speed in excess of the limits of the safety statute, standing alone, can- 
not be a proximate cause of an accident. In order for excessive speed 
to constitute causal negligence, it must be misleading to the plaintiff 
or combine with other negligent acts of the train operators. However, 
the Reinke case, and perhaps the Garlock case, indicate that the court 
is ready to listen appreciatively to contrary arguments. 


Why the court should single out this particular type of case for 
special treatment is a matter of speculation and conjecture. Professor 
Campbell has suggested‘ that a possible reason might be “the social 
utility of speed transportation.” Others have advanced a variety of 
explanations.!® If Professor Campbell’s suggested reason is the correct 
one, the court should be ready to adopt the other line of reasoning, 
that of holding unlawful speed by itself causal negligence, for in the 
light of their suggestions to law enforcement officials to enforce the 
railroad speed laws, the past cases stand as contradictory. 


It is especially difficult to justify the unique treatment of the proxi- 
mate cause question in railroad crossing cases when one considers what 





* 252 Wis. 269, 31 N.W. 2d 582 (1948). 

“ CamMpPBELL, Lectures DetivereD To Tue Dane Co. Bar ASSOCIATION 
(1940-1941), page 41. 
See note 14, supra. 
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the court has done in closely related situations. For example, in the 
case of Campanelli v. Milwaukee Electric E. R. & T. Co.'* the court let 
a jury verdict stand, holding that had the trolley been traveling at the 
prescribed speed the collision would not have occurred, and that such 
speed in violation of the safety statute was a proximate cause of the 
accident. This is in keeping with the general rule of proximate cause. 
It is submitted that the same reasoning would be appropriate in the 
typical railroad crossing case, in that the danger of an accident of this 
type is one of the hazards that makes it negligent to operate a train at 
a speed in excess of that allowed by statute. If the result which occurs 
is one that the statute has tried to guard against that should be suffi- 
cient to satisfy the requirements of proximate cause.'* 


RicHArRD E. Gordon 





CONTRACTS—PROMISOR EXCUSED WHEN PERFORMANCE 
DELAYED BY GOVERNMENT REGULATION. The question con- 
sidered in a recent Minnesota case, Village of Minneota v. Fairbanks, 
Morse & Co.,1 was whether wartime government regulations delaying 
performance of a contract entered into before a state of war existed 
excuse the primsor from his contractual obligations entirely or merely 
suspend the rights and duties arising under the contract for the period 
of effectiveness of the regulations. 


On August 16, 1940 the plaintiff village entered into a written con- 
tract with the defendant company whereby the company agreed to 
construct for the village an electric power plant and distribution sys- 
tem. The work was to be completed within six months from the day 
that the company filed a bond for faithful performance. The bond was 
filed six days after the execution of the contract, which included a pro- 
vision to the effect that if any delays in performance occurred, the 
completion date would be accordingly extended if deemed necessary 
by the engineers. Since the village was already engaged in defending 
a suit brought by a utility company to obtain a declaratory judgment 
that it had a franchise with the village until September 1944, the con- 
tract also included an addendum that should judgment be taken against 





* 242 Wis. 505, 8 N.W. 2d 390 (1943). 

"For a discussion of various cases and propositions referred to see: 12 Wis. 
L. Rev. 56 (1936), 1938 Wis. L. Rev. 402 at 422, 1941 Wis. L. Rev. 110 
at 114, 1943 Wis. L. Rev. 99, and 1948 Wis. L. Rev. 542. 


: Minn. ——, 31 N.W. 2d 920 (1948). See Page, Impossibility of 
: Performance Due to War, 3 Wis. L. Rev. 210 (1925). 
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the village, the contract would be null and void. The contract was to 
remain wholly executory during the interim. 


On March 19, 1942, judgment was entered in the district court de- 
termining that the utility company had no franchise rights in the vil- 
lage. War had begun on December 8, 1941 however, and the village 
was unable to secure a preference rating certificate from the War Pro- 
duction Board so as to permit the defendant to construct the plant. 
The wartime restrictions were lifted in October 1945, and the defend- 
ants, refusing to perform under the contract because of the increased 
construction costs, was made party to a suit brought by the village for 
a judgment declaring the contract to be in full force and effect. From 
a judgment for the defendant, plaintiff appealed and the judgment was 
affirmed for the defendant, the Minnesota Supreme Court holding that 
the unique conditions existing after the period of suspension would 
have so altered the nature of the performance by the promisor that it 
would have been unfair to require execution of the contract. 


In arriving at its decision, the court referred to a general rule which 
has been frequently used to sustain contrary positions. This rule states 
that inconvenience or increased costs of compliance will not excuse 
the promisor from performance of the contract.2 The court however, 
refused to apply this doctrine, saying that the situation at hand was so 
unprecedented as to render the rule inapplicable. Instead, it resorted to 
an exception based on an implied term in the contract, the exception 
being to the effect that performance under a contract may be excused 
where very greatly increased difficulty had been caused by a change 
of the facts which the parties had assumed to exist or to be likely to 
continue. The issue then involved is whether the change in circum- 
stances had made performance vitally different from what the parties 
had reasonably contemplated.* 


An examination of some of the cases under the exception, however, 
reveals no judicial consistency. Some contracts were invalidated where 
the performance would have endangered the health or life of the con- 
tracting parties or third parties.‘ Performance under other contracts 





? Columbus Railway, Power and Light Company v. City of Columbus, 249 
U.S. 399, 39 S.Ct. 349, 63 L.ed. 669 (1919) ; Thomson v. Thomson, 315 IIl. 
521, 146 N.E. 451 (1925); Commonwealth v. Neff, 271 Pa. 312, 114 A. 267 
(1921); 5 Pace, Contracts 4762-4769 (2nd ed. 1921); 6 Wituiston, Con- 
TRACTS §1963 (rev. ed. 1938); RESTATEMENT, Contracts §467 (1932) ; 12 
Am. Jur. 928. 

* Mineral Park Land Co. v. Howard, 172 Cal. 289, 156 P. 458 (1916); 5 
Pace, Contracts 4823-4827 (2nd ed. 1921); 6 Wituiston, ConTRACTS 
5407-5411 (rev. ed. 1938). 

*Imminence of war justified return to port to prevent ship and passengers 
from being imperiled, North German Lloyd v. Guaranty Trust Co., 244 U.S. 
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was excused when there was an indication that the parties were mis- 
taken in the inception as to the existence of the subject matter of the 
contract, or its existence in the specified quantities.5 Still other deci- 
sions were predicated upon a marked change in the status of the 
parties. Since none of the cases examined appeared to be in point, it 
is difficult to see how the exception could be applied to the instant case, 
unless it would be argued that the principles involved are so general 
in nature, that an additional fact situation could be embraced without 
leading to a confusion of the law. 


The court, in passing, noted the span of years during which perform- 
ance under the contract had been rendered temporarily impossible, 
first by the plaintiff and later by the government order. If the court 
had given weightier consideration to this aspect of the case, it is pos- 
sible that the same obviously desirable result may have been attained 
without ever encountering the problem of added difficulty and expense. 
Support for this statement may be found in the line of decisions excus- 
ing performance which are based chiefly on the length or indefinite 
character of the suspension and the circumstances attendant thereto.‘ 

In using this approach to decide the case, the court would be imme- 
diately confronted with the rule that temporary impossibility does not 
excuse performance but merely suspends the obligations arising under 
the contract until the factor creating the impossibility has been dis- 
pensed with. Some decisions have limited the application of this rule 





12, 37 S.Ct. 490, 61 L.ed. 960 (1917) ; Scheduled baby show cancelled because 
of infantile paralysis epidemic, Hanford v. Connecticut Fair Ass’n., 92 Conn. 
621, 103 A. 838 (1918). 

* Lessee under long term lease released by exhaustion of stipulated quantities 
of gas, Swiss Oil Corporation v. Riggsby, 252 Ky. 374, 67 S.W. 2d 30 (1933) ; 
Result the same where ore exhausted, Virginia Iron, Coal & Coke Co. v. Gra- 
ham, 124 Va. 692, 98 S.E. 659 (1919). 

‘Bankruptcy caused failure of consideration, Mohaska County State Bank 
v. Brown, 159 Ia. 577, 141 N.W. 459 (1913) ; Imminent insolvency of one 
party released the other. In re Bond and Mtge. Guaranty Co., 67 N.Y. 419, 
196 N.E. 313 (1935). 

‘«” .. Commercial transactions are generally entered into for the purpose of 
supplying present needs and not needs for an indefinite future, it would seem 
that, in a case like this, the intention of the parties that the contract might be 
performed even after the expiration of such reasonable time should appear 
reasonably clearly (in the contract).” Black and Yates, Inc. v. Negros-Philip- 
pine Lumber Co., 32 Wyo. 248, 259, 231 P. 398, 401 (1924); The Texas 
Company v. Hogarth Shipping Company, Ltd., Owner of the Steamship 
Ogilvy, 256 U.S. 619, 41 S.Ct. 612, 65 L.ed. 1123 (1919); Standard Var- 
nish Works v. Steamship Bris, 248 U.S. 392, 39 S.Ct. 150, 63 L.ed. 321 (1919) ; 
Allanwilde Transport Corp. v. Vacuum Oil Co., 248 U.S. 377, 39 S.Ct. 147, 
63 Led. 312, 3 ALR 15 (1919); Cinquegrano v. T. A. Clarke Motors, Inc., 
92) 28, 30 A. 2d 859 (1943); 5 Pace, Contracts 4823-4827 (2nd ed. 

*Condley v. Consol. Lumber Co., 53 Cal. App. 8, 200 P. 69 (1921); 12 
Am. Jur. 956; 6 R.C.L. 1001. 
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to situations where the temporary impossibility was only of a short 
duration.® The Restatement of Contracts is in accord with this position, 
stating further that if the promisor is placed under a substantially 
greater burden than he was before the period of suspension com- 
menced, he is permanently excused from performance.'° 


In deciding how long performance must be suspended to affect the 
contractual obligations, the United States Supreme Court in Allanwilde 
Transport Corp. v. Vacuum Oil Co.," an embargo case, held that where 
performance would be suspended for what at the outset of the em- 
bargo period appeared to be for an indefinite period of time, the obliga- 
tions under the contract would be excused. The court has also ruled 
that where the suspension would extend for a longer period than the 
time necessary to complete performance, the promisor would be re- 
leased.'* No relief was granted in California however, where an embar- 
go had been operative for only two months.!* A Wyoming decision 
holds that if performance has been suspended for what under the cir- 
cumstances would exceed a reasonable time, the promisor would not be 
obligated to perform where no definite time for performance had been 
set.1* Since no good working rule has been formulated to cover these 
cases, the decision just cited may provide a practical solution. It would 
appear that a test of reasonableness would provide more flexibility and 
harmony than would an arbitrary rule which would be difficult to apply 
to all situations. Certainly the decisions of the United States Supreme 
Court do not foreclose the adoption of such a test.’® 

As a consequence, it could be said that where performance under 


a contract had been delayed for over five years with the initial sus- 
pension caused by the plaintiff, the court could have regarded this 





* United States Trading Corp. v. Newmark Grain Co., 56 Cal. App. 176, 
205 P. 29 (1922); Condley v. Consol. Lumber Co., 53 Cal. App. 8, 200 P. 
69 (1921); Moreland v. Credit Guide Pub. Co., 255 Mass. 469, 152 N.E. 
62, 47 A.L.R. 256 (1926). 

* RESTATEMENT, Contracts §462 (1932). 

"248 U.S. 377, 39 S.Ct. 147, 63 L.ed. 312 (1919). 

* The Texas Company v. Hogarth Shipping Company, Ltd., Owner of the 
Steamship Baron Ogilvy, 256 U.S. 619, 41 S.Ct. 612, 65 L.ed. 1123 (1919) 
administering English admiralty law. 

* United States Trading Corporation v. Newmark Grain Co., 56 Cal. App. 
205, 205 P. 29 (1922). 

“Black and Yates Inc. v. Negros-Philippine Lumber Company, 32 Wyo. 
248, 231 P. 398 (1924). 

*“The duration was of indefinite extent. Necessarily, the embargo would 
be continued as long as the cause of its imposition—that is, the submarine men- 
ace—and that, as far as then could be inferred would be the duration of the 
war, of which there could be no estimate or reliable speculation. The condi- 
tion was, therefore, so far permanent as naturally and justifiably to determine 
business judgment and action depending upon it.” Allanwilde Transport Corp. 
v. Vacuum Oil Co., 248 U.S. 377, 386, 39 S.Ct. 147, 149, 63 L.ed. 312. 317, 
3 A.L.R. 15, 20 (1919). 
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delay as a basis for forgiving performance whether it wished to rely 
on a test of reasonableness, the extreme duration of the suspension, or 
the fact that at the commencement of hostilities it was utterly impos- 
sible to predict how long performance would be delayed. A decision 
of such tenor would also have found support in the Restatement of 
Contracts.'® 


Forming a part of the problem of suspension of performance by law 
or government order is the doctrine of commercial frustration. Under 
this doctrine the obligations under a suspended contract are forgiven 
if it is found that the primary object of the contract cannot still be 
carried out and that the event preventing performance could not have 
been foreseen by the parties.'7 Although a delay in performance is nec- 
essary to the application of this rule, the two previously mentioned re- 
quirements must be fulfilled before the promisor will be excused, the 
time factor not being the primary consideration.'* 


The time factor however, is important in reaching a decision on these 
cases that is consistent with the needs and purposes of commercial 
transactions. Against the time necessary for performance may be 
weighed the effect of the delay upon the purpose of the contract. 
For example, in this case the long delay defeated the primary 
purpose of the contract which was to provide for the immediate power 
needs of the community. Thus, while a delay of two months may have 
little or no effect on a contract under which performance would run for 
five years, the reverse situation in many cases would indicate that the 
purpose of the contract had been nullified. The cases have not directly 
considered this point but it has been touched upon by implication on 
several occasions.'” And in a recent law review article,”° the particular- 
ly pertinent statement was made: “ . but a seller may have a like 
interest in the time element. It may be extremely expensive for him 
to perform at some indefinite time in the future. An aggregate reading 





* RESTATEMENT, Contracts §462 (1932). 

"Dorn v. Geotz, Cal. , 193 P.2d 121 (1948); Lloyd v. Murphy, 
25 Cal. 2d 48, 153 P.2d 47 (1944); 20th Century Lites, Inc. v. Goodman, 
64 Cal. App. 2d 938, 149 P. 2d 88 (1944); Schroeder, The Impact of War 
on Private Contracts, 42 Micu. L. Rev. 603 (1944). 

* Otto v. Arange Screen Co., 57 F.Supp. 134 (D.C.N.J., 1944) ; Ohio Citi- 
zens Trust Co. v. Air-Way Electric Appliance Corp., 56 F. Supp. 1010 (D.C. 
Ohio, 1944) ; cf. Patch v. Solar Corp., 149 F. 2d 558, (C.C.A. 7th, 1945). 

Allanwilde Transport Corp. v. Vacuum Oil Co., 248 U.S. 377, 39 S.Ct. 
147, 63 L.ed. 312 (1919); See the cases cited in note 7, and in argument of 
the petitioner in The Texas Company v. Hogarth Shipping Company, Ltd., 
Owner of the Steamship Baron Ogilvy, 256 U.S. 619, 623, 41 S.Ct. 612, 65 
Led. 1123 (1919). 

Schroeder, The Impact of War on Private Contracts, 42 Micu. L. Rev. 
603 (1944), 
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of all the cases impresses one with the constant intrusion of the time 
element. It should not be surprising if the doctrine finds its resting 
place on that foundation.” 


Applying to the facts of the instant case the reasoning of the courts 
that have faced the problem, the same result may have been attained in 
numerous other ways. As the contract itself provided that any delay 
contemplated would be of a technical nature, not one occasioned by 
world strife, the resulting war would appear to have been without the 
consideration of the parties. The addendum to the contract may be 
considered as evidence in support of the idea that the suspension should 
endure only as long as the claimed franchise of the utility company and 
that a further delay would nullify the contract entirely. The Minnesota 
court indicated that it might have based their decision on that ground. 


At the inception of the contract, the parties anticipated completion in 
six months, pending certain delays provided for. Starting from this 
premise, it is maintained that the logical position would have been to 
hold that the delay had terminated the contract entirely, thus making 
a discussion of the effect of post-war conditions on the promisor’s obli- 
gations altogether unnecessary. 


ROBERT WRZOSEK 





DIVORCE—EFFECT OF EX PARTE FOREIGN DIVORCE ON 
DOMESTIC DECREE FOR SUPPORT MONEY. Recently the 
United States Supreme Court handed down two decisions, Estin v. 
Estin' and Kreiger v. Kreiger,? which were heralded as adding a new 
wrinkle to an old problem: the effectiveness of an out-of-state divorce. 


The fact situations in both cases were similar. A decree for support 
money had been granted the wife in New York. Then the husband 
went to Nevada and obtained a divorce in an ex parte proceeding. The 
Nevada court granted the divorces without provision for alimony, and 
the husband ceased paying the support money. Subsequently, his ex- 
wife sued him in New York for the unpaid support money. He appeared 
and set up his Nevada divorce as a defense. The court, nevertheless, 
granted judgment for the arrears. It recognized the effect of the Ne- 





*334 U.S. 541, 68 S.Ct. 1213 ee. 
*334 U.S. 555, 68 S.Ct. 1221 (1948). : 
*See New York Times, June 8, 1948, page 1; Monrad G. Paulson, Migra- 
tory Divorce, Chap. IV, 24 Inv. L. J. 46 (1948). The cases have been noted 
in 16 U. Cut. L. Rev. 151 (1948), 47 Cox. L. Rev. 1069 (1947), 48 Cor. L. 
Rev. 1083 (1948), 61 Harv. L. Rev. 1454 (1948). 
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vada decree on the status of the parties but refused to give it any effect 
on the support order. 


The Supreme Court Reasoning. 


The United States Supreme Court in affirming the action of the New 
York court reasoned that the rights of the defendant under the New 
York judgment constituted a property interest. The Nevada court could 
not terminate such a property interest without jurisdiction of both 
parties. Speaking for the majority, Mr. Douglas said:* 


The New York judgment is a property interest of respondent. 
created by New York in a proceeding in which both parties were 
present. It imposed obligations on petitioner and granted rights to 
respondent. The property interest which it created was an intan- 
gible, jurisdiction over which cannot be exerted through control 
over a physical thing. Jurisdiction over an intangible can indeed 
only arise from control or power over the persons whose relation- 
ships are the source of the rights and obligations. 


The problem, as the majority sees it, is one of the jurisdiction of the 
divorcing state to terminate the support order. ~ 


In deciding the two principal cases the United States Supreme Court 
had a choice between two opposing theories on the nature of a support 
order. One is that support is dependent on the existence of the marital 
status. It is an incident of that status. Therefore, when two people are 
no longer married, there is no obligation of or right to support; and the 
judgment enforcing the duty to support is terminated.5 


The other theory, which is the one the Supreme Court follows, holds 
that the right to compel continued support does not depend on con- 
tinuance of the marital status but that the right flows from the judgment 
itself. Since a proceeding for support or for alimony is in personam, a 
court must have jurisdiction of both parties to grant judgment.® If the 
right to separate maintenance cannot be given without jurisdiction of 
both parties, it follows that the right cannot be ended without such 
jurisdiction.? 

The difficulty which arises under this view is that a divorce is in the 
nature of a proceeding in rem; it affects a change in the status of the 
parties. Therefore, if the plaintiff is domiciled within the court's juris- 
diction, it may grant a divorce binding on both parties.® 








* Estin v. Estin, 334 U.S. 541, 548, 68 S.Ct. 1213, 1218 (1948). 
See Notes, 1 ALR 2d 1412 (1948), 42 ALR 1375 (1926). 

_ Goopric# on Conruict or Laws 362 (2nd ed. 1938). 

, See Note, 20 Tenn. L. Rev. 211 (1948). 
RESTATEMENT, JupcMENTS §74, Example 1 (1942). 
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Consequently, if A, who is domiciled in State I, sues B, who is domi- 
ciled in State II, for divorce in State I and B does not appear in the 
action, the court in State I may grant a valid divorce. But, if it also 
issues a decree for alimony, B does not have to pay it. The basis for 
this result is, as stated above, that it is necessary to have jurisdiction 
of both parties to render a judgment in personam. Under the view 
accepted by the Supreme Court, the court in State I could not by the 
ex parte decree terminate a previous support order granted to B by a 
court in State II in an action in which both parties appeared. 


The result is admittedly an anomalous situation: it leaves the parties 
no longer married but still subject to some of the obligations of mar- 
riage. The majority recognizes this:° 

An absolutist might quarrel with the result and demand a rule 
that once a divorce is granted, the whole of the marriage relation 
is dissolved, leaving no roots or tendrils of any kind. But there are 
few areas of the law in black and white. The greys are dominant 
and even among them the shades are innumerable. For the eternal 
problem of the law is one of making accommodations between con- 
flicting interests. This is why most legal problems end as questions 
of degree. 


The Dissenters. 


Mr. Justice Frankfurter'' and Mr. Justice Jackson'* dissented. They 
point out that since the Nevada decree changed the status of the parties, 
the question involves the effect that change of status had on the New 
York support order. 


The problem, as they see it, is one of giving full faith and credit to 
the Nevada divorce. Therefore, they say, the question becomes: What 





* Estin v. Estin, 334 U.S. 541, 545, 68 S.Ct. 1213, 1216 (1948). 

* A variance of opinion as to the effect of a divorce on a prior support money 
decree has existed for some time in the Court. Esenwein v. Penn ex rel Esen- 
wein, 325 U.S. 279, 65 S.Ct. 1118 (1945) involved the effect of an ex parte 
Nevada divorce on a prior Pennsylvania support order. The Court held that 
the Nevada court did not have jurisdiction to grant the divorce in the first 
place because plaintiff was not domiciled in Nevada; but in his majority 
opinion Frankfurter wrote: “Since, according to Pefnsylvania law a support 
order does not survive divorce . . . the efficacy of the Nevada divorce in 
Pennsylvania is the decisive question.” Jd. at 280, 65 S. Ct. at 1119. It was 
the same stand that he takes today when the Court is squarely faced with 


the problem. , 
On the other hand, in a concurring opinion, Douglas set out what is 
today the majority decision. “. .. I am not convinced that in absence of 


an appearance or personal service the decree need be given full faith and 
credit when it comes to maintenance or support of the other spouse or the 
children,” id. at 282, 65 S. Ct. at 1120. 

" Estin v. Estin, 334 U. S. 541, 549, 68 S. Ct. 1213, 1219 (1948). 

* Id. at 553, 68 S. Ct. at 1220 (1948). 























effect does a valid ex parte divorce granted in New York have on a 
New York support order,'* although the majority seem to assume that 
in New York a divorce does not terminate a prior support order, the 
dissenters claimed that it does. Frankfurter wanted to send the 
cases back to have the New York court clarify that point. If a New 
York divorce would terminate a prior New York support order, under 
the minority view, New York was not giving full faith and credit to 
the Nevada decree in refusing to give it the same effect. 


The dissenters seem to have misinterpreted the statute. The Federal 
Statute, passed to implement the Constitution’* provides in part: 


_, . And the said records and judicial proceedings . . . shall 
have such faith and credit given to them in every court within the 
United States as they have by law or usage in the courts of the 
State from which they are taken. 


From the wording of the statute the question under the full faith 
and credit clause should be: What effect does a valid ex parte divorce 
granted in Nevada have on a Nevada support order? 


Previous Supreme Court Decisions. 


The principal cases seem to be in keeping with previous decisions 
of the Supreme Court. In 1856 in Barber v. Barber'* the Supreme Court 
was faced with facts similar to the present ones: a separation and 
decree for alimony rendered in New York and an absolute divorce 
without alimony granted by a Wisconsin Court in an ex parte pro- 
ceeding. The litigation was about other points but the court said that 
it was clear the Wisconsin divorce could not end the husband’s obliga- 
tion to pay alimony. In two later cases, Durlacher v. Durlacher’ and 
Bassett v. Bassett,'* the court denied certiorari. In both, the lower 
courts had ruled that the separate maintenance decree was not ended 








“There is a conflict of authority on whether a domestic divorce decree 
terminates a support order. See Note, 166 A. L. R. 1004 (1947). 

“4 Star. 122 (1790), as amended, R. S. § 905, 28 U. S. C. § 687 (1940). 
U. S. Const. Art. IV, § 1, provides: “Full Faith and Credit shall be given 
in each State to the public Acts, Records, and Judicial Proceedings of every 
other State. And the Congress may by general Laws prescribe the Manner 
in which such Acts, Records and Proceedings shall be proved, and the 
Effect thereof.” 

*21 How. 852 (1852). 

* 123 F. 2d 70 (C. C. A. 9th 1941), cert. denied, 315 U. S. 805, 62 S. Ct. 
633 (1942). This case, however, was decided prior to Williams v. North 
Carolina (No. 1), 317 U. S. 287, 63 S. Ct. 207 (1942), on the ground New 
York would not recognize the Nevada divorce because it had no jurisdiction 
of the defendant. See Note, 1949 Wis. L. Rev. 173. 

1 (19K, 2d 954 (C. C. A. 9th 1944), cert. denied, 323 U. S. 718, 65 S. Ct. 
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by a subsequent out-of-state divorce obtained without personal juris. 
diction of the defendant. 


Conclusion. 


The majority leaves one important question unanswered. From the 
fact that Nevada’s attempt to end the New York support order was 
unsuccessful because it did not have jurisdiction of both parties, one 
could infer that if the court did have jurisdiction of both parties it 
would be able to terminate the judgment. However, the majority 
opinion concludes with this statement:1® 


Since Nevada had no jurisdiction to alter respondent's rights in the 

New York judgment, we do not reach the further question whether 

in any event that judgment would be entitled to full faith and 

credit in Nevada. 

Consequently, although a court has both parties before it, it may 
not be able to terminate rights under a previous support order of an- 
other state. 


It is certain, however, that those states which previously had allowed 
a foreign ex parte divorce to end a support decree based on a suit for 
separation are no longer required to do so. According to the ruling of 
the Supreme Court, the court which grants such a divorce has no 
jurisdiction to terminate the support order. 


MARYGOLD SHIRE 





NEGLIGENCE—ATTRACTIVE NUISANCE DOCTRINE. The re- 
cent case of Coffey v. Oscar Mayer & Co.' appears to clarify some as- 
pects and cast doubts on other aspects of the attractive nuisance doc- 
trins as it had been evolved in prior Wisconsin cases. 


Plaintiff's son, a child of tender years, was killed in a fall from de- 
fendant corporation’s ice delivery truck. The accident occurred on a 
public street where children frequently played, and such play often 
consisted of jumping upon ice trucks in search of ice chips. After the 
children had, to all appearances, acquiesced in the driver’s order to get 
off the truck, the driver entered the left side of the cab and continued 
onward without further ascertaining the position of the children. In 
fact, however, the children had returned to sit on the right hand run- 
ning board. Plaintiffs son fell therefrom and was instantly killed. 





*Estin v. Estin, 334 U. S. 541, 549, 68 S. Ct. 1213, 1218 (1948). 
*252 Wis. 473, 32 N.W. 2d 235 (1948). 
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Plaintiff claimed that defendant’s truck constituted an attractive 
nuisance, and it was thus the duty of the driver to anticipate childish 
impulses. Defendant demurred, contending that even if the truck was 
held to be an attractive nuisance, the driver only owed the duty of due 
care, and thus he was not liable unless he knew of the danger to chil- 
dren or should have known had he kept a proper lookout. The su- 
preme court reversed, holding that the truck was not an attractive 
nuisance,” and that the duty owed to the children in question was that 
of due care. The court further found that there was no causal negli- 
gence as a matter of law. 


Prior Wisconsin authority adhered to the prevailing theory that, under 
the attractive nuisance doctrine, the technical classification of the child 
as a trespasser loses its force of application, and the owner of the highly 
dangerous instrumentality is accorded a duty at least equal to that 
owing a licensee and probably that owing an invitee.* This is best 
expressed in Fiel v. City of Racine,* where the court stated:* 


. while children on private property are technically trespass- 
ers, as distinguished from invitees or licensees, when attracted to 
private property by an attractive nuisance they are exempted from 
operation of the rule that a property owner owes no duty to tres- 
passers thereon except to refrain from intentionally or wilfully in- 
flicting injury on them, and in such cases the land-owner owes to 
the children the same duty to exercise care for their safety that he 
owes to invitees or licensees. . . 


Bonniwell v. Milw. L. H. & Traction Co.® had previously ruled that 
the attractive nuisance doctrine does not hold the property owner to 
be an insurer of the safety of children, but only requires that he take 
reasonable precautions therefore.’ 


However, in the Coffey case the court speaks of the duty requirement 
of the attractive nuisance doctrine as being higher than that of due 
care, and necessarily leaves the inference that, despite the absence of 
negligence, the plaintiff might have recovered had the ice truck been 
an attractive nuisance. In conclusion the court said:* 





*For a comprehensive consideration of the attractive nuisance doctrine in 
Wisconsin, see, Aderman, The Attractive Nuisance Doctrine with Emphasis 
Upon its Application in Wisconsin, 21 Marg. L. Rev. 116; 9 Wis. L. Rev. 431. 

*Bonniwell v. Milwaukee L., H. & T. Co., 174 Wis. 1, 182 N.W. 468 
(1921) ; Lewko v. Charles A. Krause Milling Co., 179 Wis. 83, 190 N.W. 
924 (1922). 

‘203 Wis. 149, 233 N.W. 611 (1930). 

Id. at 152, 233 N.W. at 612. See also Schulte v. Willow Run Power Co., 
234 Wis. 188, 290 N.W. 629 (1940). 

+174 Wis. 1, 182 N.W. 468 (1921). 

, This represents the clear weight of authority, see 36 A.L.R. 34, 123. 

252 Wis. 473, 479, 32 N.W. 2d 235, 238 (1938). 
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. . « we conclude that the truck was not an attractive nuisance 
and that the duty which the driver of the defendant Oscar Mayer 
and Company truck owed the children in question was that of 
ordinary care. 


This language obscures the previously established principle that the 
utmost duty owed children under the doctrine was that of due care. It 
presents the question whether the court is now injecting a higher duty 
into the doctrine; or whether this is merely an instance of loosely- 
worded language which in reality does not change the prior existing 
rule. It does, at the very least, cast some doubt on the clarity of the 
doctrine in Wisconsin. 


On the other hand, the court, in deriving the duty of due care to 
children, rightfully on the public street, from Webster v. Corcoran Bros. 
Co.,® has clarified another aspect of the doctrine as applied in Wiscon- 
sin. In this case defendant was unloading grain in a public alley by 
means of a block and tackle arrangement and a child got his hand 
caught in the pulley. The court, in the Coffey case, quotes the follow- 
ing passage from the Webster case:'° 


If a person lawfully conducts operations in a place and manner 
liable to imperil the safety of children of tender years, rightfully in 
the vicinity, and such children are or may reasonably be ex- 
pected to be lawfully there, he owes to them the duty of exercising 
ordinary care.to protect them from such peril."! 


This constitutes a recognition that the early line of Wisconsin authority 
on child injuries inflicted by dangerous instrumentalities, located on a 
public site, were not really attractive nuisance cases, but rather es- 
tablished an independent parallel rule of liability. 


Prior to Angelier v. Red Star Yeast & Products Co.,'* in 1934, Wiscon- 
sin'* had in principle rejected the attractive nuisance doctrine as 
applied to injuries occurring on private sites,’ though it did allow 





* 156 Wis. 576, 146 N.W. 815 (1914). 

” 252 Wis. 473, 479, 32 N.W. 2d 235, 238 (1948). 

“The quote continues: “That is true, as said in the Kelly case, even in 
the event of the situation being such that a child could not be in peril without 
becoming a trespasser, if such an occurrence might reasonably be expected, 
under the circumstances, in the absence of exercise of ordinary care on the 
part of those conducting the work to prevent it.” 

% 215 Wis. 47, 254 N.W. 351 (1934). 

* A minority of jurisdictions, composed chiefly of the leading industrial 
states, still reject the attractive nuisance doctrine as sentimental humanitar- 
ianism which burdens landowners to excess and without logic. However, the 
trend is toward increasing recognition, and those states denying the doctrine 
often find other theories upon which to levy liability in extreme cases. 

“The court refused to consider any liability under the attractive nuisance 
doctrine in Zartner v. George, 156 Wis. 131, 145 N.W. 971 (1914) (where 
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recovery in extreme instances on other grounds.'® In the Angelier case 
a child while playing in the company yard, fell into a trough of boiling 
refuse. Thus there was no element of attraction present in the case. 
The court not only recognized the doctrine, but broke away from justi- 
fication on the ground of attraction. It was noted as needing no such 
rationalization but rather as being a policy extension of the land-owner’s 
duty of care so to include the child trespasser.'* The court substan- 
tially adopted the rule of the Restatement of Torts as to the nature and 
extent of the duty owing.'” 


Previous to the Angelier case the Wisconsin court had followed 
two separate rationales on the liability for child injury incurred while 
they engaged in their childish activities on premises containing highly 
dangerous instrumentalities; the controlling factor being the situs of 
the injury—public or private. This division was clearly expressed in 
Fiel v. City of Racine when, via dicta, the court referring to the attrac- 
tive nuisance doctrine, said:'* “. . . this rule, strictly speaking, applied 
only to attractive nuisances located on private property, . . .1 





a child was burned when it played in a mortar box filled with slacking lime 
and covered over with a thin layer of sand); and similarly in Lewko v. 
Krause Milling Co., 179 Wis. 83, 190 N.W. 924 (1922) (where a boy was 
scalded by falling into a blowoff-hole which defendant maintained to pipe 
off steam from his mill). But see, Herren v. Konz, 165 Wis. 574, 162 N.W. 
654 (1914) (where, though not recognizing the attractive nuisance doctrine, 
the court allowed recovery to a boy injured by an unguarded revolving shaft 
located beneath the defendant’s mill; a spot where children frequently 


pla 
" Brinilson v. Chi. & NW. R. Co., 144 Wis. 614, 129 N.W. 664 (1911) 
(where a defective plank, obscured by steam from a roundhouse, in a break- 
water which was used as a walk, was held to constitute a trap or active negli- 
gence) ; Meyer v. Menominee & Marinette Co., 151 Wis. 279, 138 N.W. 1008 
(1912) (where sagging electric wires directly over a lumber pile were held 
to be a hidden trap). 
“The Angelier case theory was affirmed in Jackson v. Robert Reisinger & 
Co, 219 Wis. 535, 236 N.W. 641 (1935). 
™ RESTATEMENT, Torts § 339. Artificial Conditions Highly Dangerous to 
Trespassing Children. A possessor of land is subject to liability for bodily 
harm to young children trespassing thereon caused by a structure or other 
artificial condition which he maintains on the land, if 
(a) the place where the condition is maintained is on that which 
the possessor knows or should know that such children are likely to 
trespass, and 
(b) the condition is one of which the possessor knows or should know 
and which he realizes or should realize as involving an unreasonable risk 
of death or serious bodily harm to such children, an 
(c) the children, because of their youth do not discover the condi- 
tion or realize the risk involved in intermeddling in it or in coming within 
the area made dangerous by it, and 
(d) the utility to the possessor of maintaining the condition is slight 
as compared to the risk to young children involved therein. 
® 203 Wis. 149, 152, 233 N.W. él, 612 (1930). 
* This premise was established as early as 1887 in Klix v. Nieman, 68 Wis. 
271, 32 NW. 223 (1887). 
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The significant litigation in Wisconsin arose where the instru- 
mentality was lawfully in the public street and injured a child who, 
at the time he came upon the object, was where he had a right to be. 
Kelly v. So. Wis. Ry. Co.”° is the leading authority.*' The defendant 
was lawfully carrying out his business of stringing electric feed wires 
on a city street by means of a team of horses with a snatch block and 
rope. A passing six-year-old amused himself with the rope and his hand 
was severely injured when pulled into the pulley. The court affirmed 
the trial court’s judgment for the plaintiff on the theory that there was 
a breach of the duty of ordinary care owing the child. While not rec- 
ognizing this as an attractive nuisance case, the court employed similar 
factual tests to find a duty to the trespassing child as now form the very 
factors of the attractive nuisance doctrine. The court said:?* 


He who maintains an object or condition liable to attract children 
of tender years to interfere therewith, under such circumstances 
as to be chargeable with knowledge that they may properly so 
interfere, to their personal injury, breaches his duty as to ordinary 
care not to imperil their safety. 


The court dismissed the fact that the child, in tampering with the 
private property, was in law a trespasser, and dealt directly with the 


issue, saying:** 


. . . the mere fact that the plaintiff violated the rights of appel- 
lant by meddling with the rope did not render him necessarily, 
efficiently a trespasser. A child may be technically such, as we 
have seen, and yet be in the exercise of the care reasonably to be 
expected of children of his age under the same or similar circum- 
stances. 





* 152 Wis. 328, 140 N.W. 60, 44 LRA(NS) 487 (1913). 

"For other Wisconsin cases imposing liability for injury to “trespassing” 
children by an instrumentality located on a public situs, see, e.g., Busse v. 
Rodgers, 120 Wis. 443, 98 N.W. 219 (1904) (lumber piles); Secard v. 
Rhinelander Lighting Co., 147 Wis. 614, 133 N.W. 45 (1911) (holes dug for 
poles) ; Harris v. Eastern Wis. Ry. & L. Co., 152 Wis. 627, 140 N.W. 288, 
45 LRA (NS) 1058 (1913) (bracket used for lamps on a light tower) ; 
Webster v. Corcoran Bros. Co., 156 Wis. 576, 146 N.W. 815 (1914) (rope 
and pulley used in hoist). But see, cases illustrating fact situations where 
the court found no liability for such injury: Brunke v. LaCrosse, 155 Wis. 
485, 144 N.W. 1100 (1914) (chains on dump wagon) ; Emond v. Kimberly- 
Clark Co., 159 Wis. 83, 149 N.W. 760 (1914) (unguarded artificial pond 
adjacent to main street), Krissine v. Janesville Traction Co., 175 Wis. 192, 
184 N.W. 777 (1921) (standing workcrew’s street car with controller handle 
removed, switch turned off, trolley-pull tied down, and the door locked) ; 
Route v. Look, 180 Wis. 1, 191 N.W. 557 (1923) (truck moving along public 
alley) ; DeBaere v. Oconto, 208 Wis. 377, 243 N.W. 221 (1932) (moving 
gravel wagon); Brophy v. Milw. Ry. Co., 251 Wis. 558, 30 N.W. 2d 76 
(1947) (a path adjacent to tracks and extending through a railroad tunnel). 
7 152 Wis. 328, 336, 140 N.W. 60, 63 (1913). 

*Id. at 340, 140 N.W. at 64. 
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The advent of the Angelier case made certain Wisconsin’s adoption 
of the attractive nuisance doctrine, but did not answer the question 
whether the prior “public situs” line of authority** was to merge into 
the doctrine or was to continue as an independent, parallel theory of 
liability.2> Most note writers assumed a merger.”® The principal case 
now makes it apparent that no merger was established in the Angelier 
case. By deriving the rule of ordinary care from the “public situs” 
cases, as typified by the Webster case, the court acknowledged their 
continued existence as independent authority irrespective of the present 
attractive nuisance doctrine. 


However, this recognition makes the court’s verbal implication that, 
had the ice truck been an attractive nuisance, the duty attaching would 
have been greater—inconsistent with all prior authority. Early in our 
history, the court formulated a duty of due care to children injured in 
a public situs as a policy recognition of the need for a greater duty 
to children playing where they had a right to be. The implication 
of the Coffey case, that a stricter duty than due care would attach to 
private situs injuries, would somewhat illogically be a reversal of that 
earlier policy. 


JEROME J. KLos 





PRACTICE—USE OF DEMURRER AND DIRECTED VERDICT IN 
NEGLIGENCE CASES. The standard of conduct to be applied in 
negligence cases is sometimes for the jury, sometimes for the court.! 
Whether in a particular case the jury should or should not be allowed 
to determine it, may be raised, as the Wisconsin cases demonstrate, by 
several procedural devices. Two of these, normally considered quite 
different from each other, are (1) the demurrer for failure to state a 
cause of action or defense, and (2) the motion for a directed verdict.* 





“Which despite the fact that the test for finding duty is akin to attractive 
nuisance factors, nevertheless were not recognized at that time by the court 
to be attractive nuisance cases. 

*Some states reject the doctrine in cases of private situs and apply the 
rule of recovery only when the injury was inflicted on or in very near prox- 
imity to public property, see 36 ALR 34, 148. 

™See 21 Marg. L. Rev. 116; 9 Wis. L. Rev. 431. 

Cardozo, J., in Pokora v. Wabash Railway Co., 292 U. S. 98, 54 S.Ct. 580 
(1934) ; Holmes, J., in B. & O. Railway Co. v. Goodman, 275 U. S. 66, 48 
8.Ct. 24 (1927). See Holmes, The Common Law, 122-129 (1881). 

The directed verdict is the prototype of two other motions, the motion 
for nonsuit, made at the close of plaintiff’s testimony, and the motion for 
judgment notwithstanding the verdict, which amounts to a request to change 
the answers of the special verdict. These two motions have not been considered 
here. Additional considerations may require judicial treatment different from 
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Does the determination of the problem of whether the court or jury will 
decide the standard of conduct depend on which of these is used? 

Fundamentally, the trial court faces two problems in the handling 
of this question, no matter which device is used: (1) it must either 
assume or decide what the facts are, and, (2) determine whether it can 
decide the question of negligence. Keeping these considerations in 
mind, it seems most profitable to begin with a discussion of the formu- 
lation of the law, announced by the supreme court, which is applicable 
to each motion. 


There are few cases involving the demurrer which discuss its function 
with relation to determining the standard of conduct. The court states 
that, only when negligence, or the absence of negligence, “conclusively” 
appears,® or “clearly appears”,* by allegation, can the trial court so rule, 
thus preventing the jury from passing upon the standard of conduct 
to be applied. But one early case® points out that when the facts leave 
any reasonable doubt upon the mind whether they show negligence® 
there is a jury question. 

Implicit in the handling of these cases is the assumption, stated as 
rule in cases not involving a negligence question,’ that the facts stated 





that accorded the directed verdict. But see Trautmann v. Charles Schefft & 
Sons Co., 201 Wis. 113, 116, 228 N. W. 741, 742 (1930). 

Other devices by which the question as to the standard of conduct to be 
applied may be raised are by motion for summary judgment, by request for 
special instructions, or in the instructions given to the jury by the trial court. 
See Wis. Stats. (1947) §270.635. See 1939 Wis. L. Rev. 80, 1941 Wis. L. Rev. 
73. 

*Elmore v. Hill, 46 Wis. 618, 622, 1 N. W. 235, 238 (1879) ; contributing 
negligence apparent from face of complaint, Goldstein v. Railway Co., 46 
Wis. 404, 407, 1 N. W. 37, 39 (1879). 

* Jones v. Pittsburgh Plate Glass Co., 246 Wis. 462, 469, 17 N. W. 2d, 562, 
565 (1945). The court sustained a demurrer to a complaint alleging negli- 
gence. Apparently the court also felt that, even if defendant were to be held 
negligent, there was no causal connection between his act and _ plaintiff’s 
injury. Even if the court sustains a demurrer to an allegation of negligence, 
it may still feel, after all the evidence is in, that plaintiff has proved his 
case so conclusively as to justify taking the case from the jury at that point. 

In Ryan v. First Nat. Bank & Trust Co., 236 Wis. 226, 230, 294 N. W. 
832, 834 (1940) a demurrer to a complaint was overruled. The court held, 
without discussion, that the complaint did not show contributory negligence 
and that, even if it did, the demurrer must be overruled because it did not 
appear that plaintiff's negligence was greater than that of the defendant, and 
was therefore not a complete defense under the comparative negligence sta- 
tute, Wis. Stat. (1947) §331.045. 

* Kelley v. Chicago, Milwaukee & St. Paul R’y. Co., 50 Wis. 381, 7 N. W. 
291 (1880). 

*Id at 386, 7 N. W. at 292. 

* Brown v. L. S. Lunder Construction Co., 240 Wis. 122, 2 N. W. 2d 859 
(1942) ; Welfare Building and Loan Asso. v. Krieger, 226 Wis. 105, 275 N. W. 
891 (1937) ; Gumz v. United States F. & G. Co., 209 Wis., 408, 245 N. W. 
8 2 (1932). 

The rule has also been stated, in cases not involving a question of negli- 
gence, that the facts will be construed liberally in favor of the pleader. Gleix- 
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in the pleading are to be taken as true. Given these facts, the trial 
court can then apparently decide the question of negligence only when 
it is free from reasonable doubt.*® 


This appears to be a sound method of handling the problem, and 
such was the statement of the law until the recent case of Feirn v. 
Shorewood Hills.° This was an action under the safe-place statute. 
Plaintiff was injured when she slipped on defendant’s pier. In her 
complaint she alleged that defendant had violated the statute by not 
maintaining the pier as safe as the nature of the place “would reason- 
ably permit”.'° The complaint also contained specific allegations de- 
tailing what the plaintiff did and failed to do in maintaining the pier. 

Defendant’s demurrer was overruled, and the court remarked, after 
repeating the allegations of the complaint, and without citing authority: 
“In view of the ultimate facts thus alleged, which are deemed to be 
true in passing upon defendant’s demurrer, the trial court rightly ordered 
the demurrer overruled”.'! 


Does this mean that the defendant, by demurring, admits that the 
facts alleged against him constitute negligence, so that the trial court 
cannot dismiss a complaint containing bare allegations of negligence 
at this stage of the case? The plaintiff in this case made specific allega- 
tions as to defendant’s negligence as well as the conclusory allegations 
relied upon so heavily by the court. Substantially similar allegations 
were made in two earlier cases, and in these cases the court, disregard- 
ing the conclusions, looked at the particular facts alleged to determine 
whether or not a jury determination of the standard of conduct was 
required.!2 


Perhaps the Feirn case might be defended on the ground that it is 
not wise to decide the question of standard of conduct at so early a stage 





ner v. Schulkewitz, 244 Wis. 169, 11 N. W. 2d 500 (1943) ; Krestich v. Stefanez, 
243 Wis. 1, 9 N. W. 2d 130 (1943). As will be seen in the discussion of the 
directed verdict, this rule only confuses the points at issue. 

*There is a hint, in Kelley v. Chicago, Milwaukee & St. Paul R’y. Co., 50 
Wis. 381, 385, 7 N. W. 291, 292 (1880), that only in the rare case will the 
court decide the question of standard of conduct on demurrer, the court say- 
ing that this “seldom becomes ~ question of law for the court.” There is no 
such suggestion in Jones v. Pittsburgh Plate Glass Co., 246 Wis. 462, 469, 17 
N. W. 2d 562, 565 (1945): the question is “generally” for the jury. But see 
Goldstein v. Railway Co., 46 Wis. 404, 407, 1 N. W. 37, 39 (1879): “Perhaps 
in most cases” it is a jury question. 

*253 Wis. 418, 34 N. W. 2d 107 (1948). 

* Id. at 419, 34 N. W. 2d at 108. 

7 Id. at 423, 34 N. W. 2d at 110. 

Kelley v. Chicago, Milwaukee & St. Paul R’y. Co., 50 Wis. 381, 7 N. W. 
291 (1880); Jones v. Pittsburgh Plate Glass Co., 246 Wis. 462, 17 N. W. 
2d 562 (1945). In the former case the demurrer was to the allegation of 
plaintiff's complaint alleging freedom from negligence. 
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in the case. Since the determination of the standard of conduct to be 
applied is often difficult, the trial judge might well refrain from inter- 
fering until at least the plaintiff has introduced the evidence sustaining 
his more concise allegations. 


On the other hand, since, on demurrer. the facts are taken as true, 
it seems no more improper to allow the court to decide at this point 
whether these facts constitute negligent conduct than it is to allow 
it to decide the same question as it has done on directed verdict. This 
seems to be the better rule. It is in the interest of justice to allow a 
party to challenge an ill-founded claim of negligence without the delay 
and expense which is involved in first taking the opposite party's 
testimony. 


However, a mere conclusory allegation of negligence, which seems 
to be permissible in negligence cases,* does not appear to be subject 
to such a challenge, since the facts on which the court’s ruling must 
be based have not been pleaded. In such a case the plaintiff could 
be made to plead in greater detail by motion to make more definite 
and certain, and then his complaint would be subject to demurrer. 


Turning now to the motion for a directed verdict, we find a host of 
negligence cases, discussing the problem. Although the motion was 
recognized and discussed quite early as a convenient method of ob- 
taining a court ruling on negligence," the first definitive case is Kroger 
v. Cumberland Fruit Package Co.'* In upholding the trial court's order 
directing a verdict for defendant, the court stated that the judge may 
determine the standard of conduct to be applied only when: 


Conceding the evidence to establish in plaintiff's favor to a reason- 
able certainly all it tended to establish, could men of the age of dis- 
cretion, of ordinary intelligence, reasonably differ respecting the 
proper conclusion to be drawn.'® 





"’ Weber v. Naas, 212 Wis. 537, 250 N. W. 436 (1933) ; Cermak v. Milwau- 
kee Air Power Pump. Co., 192 Wis. 44, 211 N. W. 354 (1927), Cases and 
Briefs, Appellants Case p. 2. 

“Morgan v. Pleshek, 120 Wis. 306, 97 N. W. 916 (1904) ; Koepke v. Mil- 
waukee, 112 Wis. 475, 88 N. W. 238 (1901) ; Cawley v. LaCrosse City R. Co., 
101 Wis. 145, 77 N. W. 179 (1898) ; Powell v. Ashland Iron and Steel Co., 98 
Wis. 35, 73 N. W. 573 (1879). See Langhoff v. Mil. & Pr. du Ch. R’y. Co., 19 
Wis. 489 (1865). This case involved a nonsuit, but has been freely cited in 
directed verdict cases. 

* 145 Wis. 433, 130 N. W. 513 (1911). 

; Id. at 441, 130 N. W. at 515. In this case there is a hint that a jury trial 
is the exception, decision on motion for directed verdict the rule; up to the 
point where a jury question exists, “the trial judge is supreme” id. at 442, 130 
N. W. at 516. None of the later cases contain similar language. Justice Mar- 
shall wrote the opinion in the Kroger case; his antipathy toward juries is almost 
historical legend. 
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This much of the Kroger case announces, substantially, the same test 
which has been applied in demurrer cases. The court continues, how- 
ever, to confuse the distinct problems of what happened and of judging 
the standard of conduct to be applied. Thus it states that it is up to the 
trial court to decide whether “there is room in the evidence for reason- 
able conflicting inferences”,'’ and that it should allow the case to go to 
the jury only when such a conflict is present. As the court seems to be 
referring to inferences of fact this statement does not allow the jury to 
determine the facts of the case. Other cases have held, more logically, 
that on motion for directed verdict the party who has attempted to 
prove negligence shall have the benefit of all reasonable inferences in 
his favor.'® 


Even more disturbing is the assertion, in the Kroger case, that the 
jury deals only with those situations “where there is some room for 
reasonable doubt as to the truth of controverted matters of fact”,’” 
(italics supplied ). Not only does this deny the jury what has been con- 
sidered to be its right to decide the credibility of the evidence and the 
weight of the testimony,”° but it contradicts the previous statement of 
the Kroger case, that the evidence establishing negligence must be con- 


ceded to be true. 


Other rulings of the supreme court have created even more confusion 
in the tests to be applied by the trial judge on directed verdict. For 
example, another line of cases, while usually recognizing the rule of 
the Kroger case, that the jury is to decide the question of standard of 
conduct whenever there are reasonable differences respecting the 
proper conclusion to be drawn, add the further injunction that the 
evidence must be viewed in the light most “favorable” to the party who 
has attempted to prove negligence.”!_ Again, what the court means is 





"Id. at 441, 442, 130 N. W. at 516. Accord, Szczpanski v. Chicago & N. W. 
R. Co., 147 Wis. 180, 132 N. W. 989 (1911); Habeck v. Chicago & N. W. R. 
Co., 146 Wis. 645, 132 N. W. 618 (1911) ; Morgan v. Pleshek, 120 Wis. 306, 
97 N. W. 916 (1904). In another case the court, without citing authority, 
holds that a verdict should have been directed since “the evidence . . . (did not) 
present an issue upon which minds may properly differ.” Henderson v. O’Leary, 
177 Wis. 130, 135, 187 N. W. 994, 996 (1922). In the Wisconsin reports this 
case appears immediately after Paro v. Carter, 177 Wis. 121, 188 N. W. 68 
(1922), see note 28, infra. See Jeffers v. Green Bay & Western R. Co., 148 Wis. 
315, 134 N. W. 900 (1912). 

™Thoe v. Chicago, M. & St. P. R. Co., 181 Wis. 456, 460, 195 N. W. 407, 
409 (1923). A federal court, construing Wisconsin law, came to the same 
conclusion in a case not involving negligence, Westphal v. Kansas City Life 
Ins. Co., 37 F. Supp. 300, 303 (D. C. E. D. Wis. 1941). 

Kroger v. Cumberland Fruit Package Co., 145 Wis. 433, 442, 130 N. W. 
513, 516 (1911). 
_ Galloway v. United States, 319 U. S. 372, 405, 63 S. Ct. 1077, 1095 (1943), 
dissenting opinion; Gunning v. Cooley, 281 U. S. 90, 94, 50 S. Ct. 237, 233 
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not clear. If it means that in deciding standard of conduct the trial 
judge must give the edge to the party who has tried to prove negli- 
gence, then it has confused the rule the Kroger case adopted for de- 
ciding this question. But whatever its meaning, no reason is apparent 
for giving the party who has attempted to prove negligence an added 
advantage in this respect. 

Other cases which discuss directed verdicts inquire whether there 
was a “jury question””* as to negligence, or whether the trial court was 
warranted in finding negligence, “as a matter of law”.?* 


One other rule was announced in the Kroger case: when the decision 
of the trial judge is appealed, the appellate court may not reverse unless 
this decision is “clearly wrong”.** After there had been criticism of this 
rule*> an attempt to clarify the problem was made in Slam v. Lake 
Superior T. & T. Co.”® The rule was restated, and it was held that 
though “the mind inclines slightly against the decision””’ the trial court 
cannot be reversed, but it was emphasized that the appellate court need 
not be convinced beyond a reasonable doubt of the trial judge’s error.” 


Once it had been decided, the Slam case became a leading author- 
ity.° Its meaning, however, is none too clear. Does it mean, for ex- 





(1930) ; Sloan v. Chicago, M. & St. P. R. Co., 151 Wis. 645, 139 N. W. 529 
(1913), dissenting opinion. 

*™ Frankland v. DeBroux, 251 Wis. 210, 28 N. W. 2d 256 (1947) ; Domini- 
ezak v. Milwaukee E. R. & T. Co., 247 Wis. 640, 20 N. W. 2d 635 (1945) ; 
Engstrum v. Sentinel Co., 221 Wis. 577, 267 N. W. 536 (1936); Kielich v. 
Whittaker, 183 Wis. 470, 198 N. W. 270 (1924) ; Wilson v. Chippewa Valley 
E. R. Co., 135 Wis. 18, 114 N. W. 462 (1908). In the Engstrum case the 
court is apparently content that this so-called rule of favorable construction is 
a full statement of the law of directed verdict. 

* Lempke v. Cummings, 253 Wis. 570, 34 N. W. 2d 673 (1948); Kloss 
v. American Indemnity Co., 253 Wis. 476, 34 N. W. 2d 816 (1948) ; Fjelstad 
v. Walsh, 244 Wis. 295, 12 N. W. 2d 51 (1943). 

* Spice v. Kuxman, 206 Wis. 293, 239 N. W. 497 (1931) ; Thieme v. Weyer, 
205 Wis. 578, 238 N. W. 389 (1931). 

™* Kroger v. Cumberland Fruit Package Co., 143 Wis. 433, 443, 444, 130 N. 
W. 513, 516 (1911). 

** Sloan v. Chicago, M. & St. P. R. Co., 151 Wis. 645, 139 N. W. 529 (1913), 
dissenting opinion. 

* 152 Wis. 426, 140°N. W. 30 (1913). 

* Id. at 432, 140 N. W. at 32. 

* Id. at 434, 435, 140 N. W. at 33. 

* Basile v. Milwaukee, 250 Wis. 35, 26 N. W. 2d 168 (1947); Shumway 
v. Milwaukee Athletic Club, 247 Wis. 393, 20 N. W. 2d 123 (1945); Wendt 
v. Finch, 235 Wis. 220, 292 N. W. 890 (1940) ; Smith v. Pabst 233 Wis. 
489, 288 N. W. 780 (1940) ; Leckwe v. Ritter, 207 Wis. 333, 241 N. W. 339 
(1932); Ryan v. Milwaukee Northern R. Co., 186 Wis. 537, 203 N. W. 340 
(1925) ; Paro v. Carter, 177 Wis. 121, 188 N. W. 68 (1922) ; Kuchler v. Mil- 
waukee, 165 Wis. 320, 162 N. W. 315 (1917); Gerta v. Milwaukee E. R. & 
L. Co., 153 Wis. 475, 140 N. W. 312 (1913) ; Marinette v. Goodrich Transit 
Co., 153 Wis. 92, 140 N. W. 1094 (1913). 

The Leckwe case was the last decision to cite the Slam case. Wendt v. 
Finch and Smith v. Pabst, both cited the Leckwe case. In turn, the Basile 
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ample, that though a directed verdict might be erroneous because there 
was reasonable doubt as to negligence, yet the trial judge’s ruling could 
not be reversed because not “clearly wrong”, If this is the case, it 
results in a stricter requirement for reversal than the rule that the 
question of negligence should be for the jury in every case of reasonable 
doubt, and then there is no need for the latter rule. If, however, the 
two mean the same, then only the latter rule is necessary. 


The rule, that a trial judge may not be reversed unless “clearly 
wrong,” has not been applied to cases where demurrers have been in- 
terposed. It has been emphasized that the trial court, in ruling on 
motion for directed verdict, has had an opportunity to hear and see 
the evidence.*® This is distinction without difference, at least as applied 
to the problem of deciding negligence. Once it is remembered that, 
in either case, the facts establishing negligence are to be taken as true, 
there ceases to be any reason for according the judge’s decision on 
directed verdict any additional weight simply because he has heard 
the testimony. 


Conclusion 

In view of this history, two recent negligence cases, both handed 
down on the same day, are of some significance. One involved a de- 
murrer,*! the other a directed verdict.*? In both cases the problem was 
treated the same way. There was no discussion of the function of a 
trial court in reviewing a decision on demurrer or directed verdict, nor 
of the rules that should guide it.** 


The implication of these two cases, that the demurrer and motion 
for directed verdict raise similar problems in negligence cases, is a 





case cited Smith v. Pabst. The Shumway case cites Paro v. Carter but 
throughout the opinion the court discusses whether or not a jury question is 
presented. This rule is also quoted in Fjelstad v. Walsh, 244 Wis. 295, 12 
N. W. 2d 51 (1943). See note 22, supra. 

Since the Kroger case is cited in the Slam case, the court in the Slam 

case was evidently cognizant of the other rules applicable to directed verdicts. 

” Gertz v. Milwaukee E. R. & L. Co., 153 Wis. 475, 481, 482, 140 N. W. 
312, 314 (1913) ; Slam v. Lake Superior T. & T. R. Co., 152 Wis. 426, 432, 140 
N. W. 30, 32 (1913). 

" Coffey v. Oscar Mayer Co., 252 Wis. 473, 32 N. W. 2d 235 (1948). This 
case was decided in the term of court just prior to the Feirn case. 

2 Seibert v. Morris, 252 Wis. 460, 32 N. W. 2d 239 (1948). 

In no other negligence case decided subsequent to the August term, 1943, 
and in which a demurrer or motion for directed verdict was interposed did the 
supreme court decide the problem without any discussion of the rules involved. 
One such case involving a directed verdict and decided prior to the August 
term, 1943, was found, Langer v. Chicago, M. St. P. & P. R. Co., 220 Wis. 
571, 265 N. W. 851 (1936). See Ryan v. First Nat. Bank & Trust Co., 236 
Wis. 226, 294 N. W. 832 (1940). The failure of the court to discuss the prob- 
“oy + camps may be attributed to an assumed familiarity with the rules to 
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sound one. No matter which device is used, the following rules are 
considered to be an adequate guide, both for the trial court in deciding 
the question, and for the appellate court in reviewing its decision: 


l. The allegations charging negligence, or the facts tending to prove 
it and all reasonable inferences therefrom, must be taken as true. 

2. The question as to whether these facts show a violation of the 
standard of conduct will be for the jury unless reasonable minds could 
not differ as to what that standard should be. 

This standard will leave to the jury the decision of all questions of 
of fact, but will allow the trial court to dismiss a claim of negligence 
whenever the facts set forth to prove it do not show a violation of the 
standard of conduct.*4 

That the like treatment of demurrer and directed verdict is a desirable 
result will be seen once it is recognized that the function of both is the 
same; in each case the moving party, conceding the facts of his oppo- 
nent’s case to be true, questions its legal sufficiency. 

DantEL R. MANDELKER 





TAXATION—VALUATION OF CONTINGENT FUTURE ESTATES 
UNDER WISCONSIN INHERITANCE TAX LAW. The Wisconsin 
inheritance tax! is a succession or legacy tax, the amount of the tax 
being determined by the value of the estate received by the beneficiary. 
This is in contrast to the Federal inheritance tax where the amount of 
the tax is determined solely by the value of the estate left by the de- 
cedent. So in Wisconsin when determinable and contingent estates are 
left there is a troublesome problem in the valuation of the estate re- 
ceived by the beneficiary. 


In re Wheeler's Estate,” involved such a situation. The testator owned 
his residence valued at $12,850 plus other property not material here. 


“It is not the purpose of this note to examine whether or not the generally 
accepted method of allowing the jury to decide both the question of what hap- 
pened and what standard of conduct should be applied is the most desirable 
one. See Sloan v. Chicago, M. & St. P. R. Co., 151 Wis. 645, 139 N. W. 529 
(1913) dissenting opinion. 

If this method is accepted, the rule stated, as to how the question of what 
happened shall be handled on demurrer and directed verdict seems to be the 
most desirable one. It is not the scope of this article to examine this rule in 
actual operation. In the Kroger case, for example, the court seems to be draw- 
ing inferences of fact in defendant’s rather than in plaintiff’s favor. In two 
other cases the court also seems to be deciding what happened, Henderson v. 
O'Leary, 177 Wis. 130, 187 N. W. 994 (1922); Koepke v. Milwaukee, 112 
Wis. 475, 88 N. W. 238 (1901). 


* Wis. Stats. (1947) Ch. 72. 
*252 Wis. 613, 32 N.W.2d 624 (1948). 
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His survivors were his widow, a son and seven children. By the terms 
of the will, the widow was to have the use and benefit of this property 
during her life with the right to sell or encumber the same and use the 
proceeds, conditioned that if she did not sell during her lifetime this 
property was to become part of the corpus of a trust created under the 
will. The income from this trust went to the widow for life and on her 
death the corpus was to be distributed among the son and grandchil- 
dren. The tentative order determining the value of the widow's inheri- 
tance included the residence at full value, as if she had received it 


outright. 


The widow then died, without having exercised this power of sale, 
before the testator’s estate was probated. A hearing was had on this 
tentative order and the trial court held it to be final. The State appealed 
and the Supreme court reversed. The court held that the widow did 
not get a free title to the residence,’ and she should have been taxed 
only on the life estate she enjoyed, and that there should be a final 
determination and adjustment of the tax on the respective interests 
of the parties as of the time their interests became absolute and capable 
of valuation. The court relied on Subsection 72.15(8) and determined 
the value received by the contingent remaindermen (the son and grand- 
children ) to be $12,850 less the life state actually enjoyed by the widow. 


An inquiry into the pertinent subsection of Subsection 72.15(8) leads 
to the conclusion that the court erroneously applied (8) when (6) and 
(9) should have been applied. Subsection (6) provides: 


In estimating the value of any estate or interest in property to the 
beneficial enjoyment . . . whereof there are persons . . . presently 
entitled . . .. no allowance shall be made in respect of any... 
contingency upon the happening of which the estate . . . might be 
.. . defeated or diminished; provided however, that in the event 
of ... the defeat or diminuition of such estate . . ., a return shall 
be made to the person properly entitled thereto of a proportionate 
amount of such tax . . . as will reduce the same to the amount 
which would have been assessed in respect of the actual 
extent of the . . . interest enjoyed. (Italics supplied). 


Subsection (9) provides: 


Estates in expectancy which are contingent or defeasible, and in 
which proceedings for the determination of the tax have not been 
taken, or where the taxation thereof has been held in abeyance, 


* The court cited Wis. Stats. (1947) 232.08; In re Estate of Holmes, 233 
Wis. 274, 289 N.W. 638 (1940); In re Will of Hutchinson, 215 Wis. 349, 
254 N.W. 531 (1934); In re Will of Zwiefel, 194 Wis. 428, 216 N.W. 840 
(1927) ; Hovely v Herrick, 152 Wis. 11, 139 N.W. 384 (1913) ; Jones v Jones, 
66 Wis. 310, 28 N.W. 177, 57 Am. Rep. 266 (1866). 
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shall be appraised at their full undiminished clear value when the 
person entitled thereto shall come into the beneficial enjoyment 
or possession thereof without diminution for or on account of any 
valuation theretofore made of the particular estates for purposes 
of taxation upon which said estates in expectancy may have been 
limited. Where an estate for life or years can be divested by the 
act or omission of the legatee or devisee, it shall be taxed as if 
there were no possibility of such divesting. 


Subsection (8) provides: 


When property is transferred in trust or otherwise, and the . 
interests . . . of the transferees are dependent upon contingencies 
. . . whereby they may be wholly or in part . . . defeated .. ,a 
tax shall be imposed upon such transfer at the lowest rate which, 
on the happening of any of the said contingencies . . ., would be 
possible . . ., and such tax so imposed shall be due and payable out 
of the property transferred; provided, however, that on the hap- 
pening of any contingency . . . whereby the said property . . . is 
transferred to a person . . . required to pay a tax at a higher rate 
than the tax imposed, then such transferee shall pay the difference 
between the tax imposed and the tax at the higher rate . . .; pro- 
vided further, that if on the happening of any such contingency 
... the said property . . . is transferred to persons . . . required to 
pay a less tax on the transfer than has been paid, a return shall be 
made to the person or persons entitled thereto . . 


The provisions of Subsection 72.15 were substantially copied from 
New York and a decision by the New York court, In re Terry's Estate, 
seems to give the true interpretation of sections very similar to subsec- 
tions (6), (8), and (9). The court there said: (a) when the value of 
the future estate can be determined by any known method of com- 
putation and the future estate is contingent merely as to the person who 
is to take then the provision similar to (8) in Wisconsin should be 
applied®, and (b) when the value of the future estate is not presently 
ascertainable the provisions similar to (6) and (9) should be applied. 
In that case the will provided that the residue of the estate was to go to 
the A. M. McGregor Home (a charitable corporation) to be retained 
by it as long as it maintained a home for destitute aged men and wom- 
en. The will further provided that when it ceased to maintain said 
home then the residue was to go absolutely to the heirs of the testator. 
The state contended the possibility to reverter to the heirs was taxable 
under a statute substantially similar to Subsection 72.15(8) and the 
amount of the tax should be taken out of the property transferred to 
the McGregor Home. The court held the possibility of reverter to the 

*218 N.Y. 218, 112 N.E. 931 (1916). 


* Id. at 223, 112 N.E. at 933. 
*Id. at 224, 112 N.E. at 934 
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heirs was not taxable because the value could not be presently deter- 
mined by any known method of computation. The court said that in 
the event the residue does revert to the heirs at some future time, the 
heirs will be taxed at that time and the amount of the tax shall be 
determined on the basis of the value of the property they receive in 
accordance with a statute exactly like Subsection 72.15(9). 


The Wisconsin court has not been clear in its interpretation of Sub- 
section 72.15(9). In Will of Merrill,” the will provided, out of the 
estate, a life income to the widow of $3300 per year and on her death 
$600 each was to be paid every year to a brother and sister of the 
testator for a period of ten years, in case this brother and sister survived 
the widow. At the end of these annuities the residue was to go to a 
Masonic lodge. The county court assessed a tax only on the widow's 
life estate and held the remainder of the tax in abeyance until her death 
determined how the remainder estate should be taxed, under Subsec- 
tion 72.15(9). The Supreme Court held this erroneous. The statute 
contemplated that all interests be taxed immediately on the death of 
the testator. A former statute had provided for postponement of the 
tax “where the fair market value cannot be ascertained at the time of 
transfer.” This statute had, however, been repealed. Therefore the 
court felt Section 72.15(9) was inoperative. The case was remanded 
to the county court. The court said “The legislative policy indicated 
is that the state shall receive the taxes upon the values of interests 
transferred without delay”.® It will be noticed that the transfer in the 
Merrill case came within statement (a) as explained in the Terry case 
when Subsection (8) should be applied. How our court’s statement, 
that taxes on all interests must be immediately assessed, would be 
applied to the future interest presented in the Terry case does not 
appear. 


In Estate of Mitchell,’° the will provided for a life estate with re- 
mainder to the city of Stevens Point for park purposes. On the termi- 
nation of the life estate the city refused the bequest and the property 
went to the residuary legatee under the will. At the testator’s death, 
the remainder was valued but no tax was levied because it was exempt 
from taxation. The State contended the tax on the reversion should 
be computed on the value of the reversion as of the testator’s death 
(7 years before) and that interest should be assessed on the tax at 
the rate of 6% from the testator’s death. The court held this erroneous 





(212 Wis. 15, 248 N.W. 909 (1933) 

, STAT. 1911, sub. 4, sec. 1087-5. 

oil of Merrill, 212 Wis. 15, 22, 248 N.W. 909, 912 (1933). 
239 Wis. 498, 1 N.W.2d 149 (1942). 
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and applied 72.15(9) to hold that the residuary legatee’ interest should 
be taxed on the clear value of the reversion at the time he came into 
possession, without diminution for the previous life estate and without 
any interest on the tax. The court also mentioned Section 72.21 of the 
Wisconsin Statutes which gives the public administrator the authority, 
with the consent of the department of taxation, to enter into an agree- 
ment with executors of estates, where the interests of legatees are not 
presently ascertainable, to compound the taxes on such interests and 
grant discharges to the executors and legatees. This indicated, the 
court said, that even after the repeal of the former statute already re- 
ferred to,'! the legislature recognized that some future interests could 
not be valued at the death of the testator. The decision of the court in 
the Mitchell case is correct under the (b) rule announced in the Terry 
case. There was no way to value the revisionary interest of the resi- 
duary legatee at the death of the testator, since it was, in fact, impos- 
sible to give it any value at all at that time. 


Carrying this over to Wheeler’s Estate it would seem clear that Sub- 
sections 72.15(6) and (9) should have been applied. While it is true 
that under Wisconsin decisions the widow’s interest was technically 
a life estate, still by the power to sell or mortgage the estate and use the 
proceeds, she was “presently entitled” to the entire estate. The value 
of the remaindermen’s interest could not be valued since it might have 
no value at all if the widow decided to sell, in which case the buyer 
would take the property in fee. The proper solution would be to tax 
the entire estate to the widow and if on her death, she had not exer- 
cised the power, then tax the entire estate to the remaindermen, as 
of the death of the widow. The tax on the remaindermen should have 
been under Subsection 72.15(9) payable as of the death of the life 
tenant with no allowance for the previous life estate. This type of 
statute was held constitutional by the United States Supreme Court in 
Salomon v. State Tax Commissioner.!? In the instant case no injustice 
is done, but suppose the widow was still alive at the time the tax in 
the testator’s estate was finally determined. The remainder estate 
could not then have been valued and the only thing to do would be 
to tax the life estate, with the power to consume, to the widow to the 
full extent of the value of the property, and if she died without exer- 
cising the power then tax the remaindermen under Subsection 72.15(9). 


Rospert E. Co.wins 





“SratT. 1911, sub. 4, sec. 1087-5. 
2278 U.S. 484, 49 S.Ct. 192 (1929). 




















NEWS OF THE SCHOOL: | 


SUMMER COURSE IN LEGAL PROBLEMS. The course in Legal 
Problems given during the summer session of 1948 consisted of a ten 
week program in legal techniques taken as an alternative to the office 
apprenticeship requirement. The course was limited to senior law stu- 
dents and met each morning except Saturday for three and one-half 
hours. During this time an integrated series of lectures by judges and 
practicing attorneys was given. Following the lecture in each field a 
drafting problem was assigned. Completed exercises were examined and 
corrected by the faculty staff supervising the course. A critique of each 
exercise was then conducted by a member of the bar or of the faculty 
staff. (See DeWitt & Volz, Summer Course In Legal Problems, 1949 
Wis. Law Rev. 336.) The course was organized by subject matter and 
included instruction and practical work in the following subjects: 


PROBATE OF INTESTATE ESTATES: Judge Fred M. Evans, County Judge for 
Dane County. 


PROBATE OF TESTATE ESTATES: Judge Harry S. Fox, County Judge for 
Rock County. 


SALE OF REAL ESTATE DURING PROBATE: Judge Henry J. Bohn of Bara- 
boo. 


ADOPTION: Judge Evans. 
GUARDIANSHIP: Judge L. L. Darling, County Judge for Jefferson County. 


WILL DRAFTING: Mr. R. M. Stroud, estate planning; Mr. Clarence E. 
Karn, Vice President of the First National Bank of Madison, will pro- 
visions as to the executor; Mr. William H. Spohn, the drafting and execu- 
tion of wills. 


ABSTRACT EXAMINATION: Mr. Leonard Fish of the Dane County Title 
Co., mechanics of abstract examination; Mr. Leon E. Isaksen, pro- 
cedure for abstract examination and a work sheet. 


CLEARING TITLE DEFECTS: Mr. George A Affeldt, clearing defects in the 
abstract; Miss Kathryn Baldwin, the quiet title action. 


OFFERS TO PURCHASE REAL ESTATE: Mr. Charles L. Goldberg, provisions 
to be incorporated into offers of purchase. 


PREPARATION OF DEEDS: Mr. G. Burgess Ela, the procedure for draft- 
ing deeds. 


CREATION AND TERMINATION OF JOINT TENANCIES: Mr. John Esch. 
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PREPARATION AND FORECLOSURE OF REAL ESTATE MORTGAGES: Mr. My- 
ron Stevens, drafting the real estate mortgage and mortgage note; Mr. 
Allen C. McAndrews, foreclosure. 


DRAFTING LAND CONTRACTS: Mr. David Bogue, drafting land con- 
tracts; Professor Jacob Beuscher, when to use the land contract instead 
of the deed and mortgage. 


PREPARATION OF LEASES: Mr. Frederick C. Suhr, commercial leases; 
Mr. Harry C. Carthew, farm leases. 


CHANGE OF NAME: Miss Kathryn Baldwin. 


JUSTICE COURT PROCEDURE: Professor Delmar Karlen, Jurisdicition of the 
Justice Court; Mr. Edward J. Owen, Practice Before Trial in Justice 
Court; Mr. William L. Buenzli, Election and Duties of Justice of the 
Peace; Mr. Randolph R. Connors, Judgments and Executions in Justice 
Court; Mr. Edward A. Fischer, Dane County Sheriff, The Role of the 
Sheriff in Serving Process and Levying Execution; Mr. Robert D. Mart- 
inson, Appeals from Justice Court. 

ATTACHMENT AND GARNISHMENT IN JUSTICE CourRT: Mr. Edwin C. Pick. 
A hearing in a garnishment proceeding was held by Mr. Edward 
Owens. 

TRIAL OF AN AUTOMOBILE CASE IN JUSTICE CouRT: Students tried an 
action before Mr. William L. Buenzli in the circuit court room in the 
Dane County court house. 


TRIAL OF WAGE CLAIM IN JUSTICE CouRT: Trial held before Mr. Doug- 
las A. Nelson, Judge of the Dane County Small Claims Court. 


REPLEVIN ACTION IN JUSTICE CourT: Mr. William R. Riley. 
UNLAWFUL DETAINER ACTION IN JUSTICE Courts: Mr. Gordon Sinykin. 


MUNICIPAL ORDINANCES: Trial on an ordinance violation before Mr. 
Albert Brandt. 


CRIMINAL PROCEDURE: Mr. William Platz, Assistant Attorney General, 
on procedure before trial; Mr. Norris E. Maloney, the rights of an 
accused upon arrest; Mr. Richard W. Orton, criminal procedure in 
justice court. 

AUTOMOBILE ACCIDENTS: Mr. David Beckwith, accident investigation; 
Mr. Clifford G. Mathys, proof and measure of damages; Mr. Robert J. 
Sutherland, conducting adverse examinations. An adverse examination 
was held before Mr. Timothy Brown. 
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REMEDIES OF CREDITORS: Mr. Floyd A. Brynelson, collections; Mr. 
Joseph G. Werner, statutory liens. A supplimentary examination of a 
judgment debtor was held before Mr. Nat P. Biart. 


LAW OFFICE MANAGEMENT: Mr. Alfred L. Godfrey, legal filing system; 
Mr. Elmer E. Kletzien, the minimum fee schedule; Honorable Marvin 
B. Rosenberry, Chief Justice of the Wisconsin Supreme Court, legal 
ethics; Robert Murphy, accounting systems in the law office. 


USE OF WISCONSIN STATUTES: Mr. E. Brossard, Revisor of Statutes. 
Professor Willard Hurst, statutory construction. 


PROCEDURE AND HEARINGS BEFORE ADMINISTRATIVE AGENCIES: The fol- 
lowing talks were given: Mr. George A. Solsrud—Functions of and 
Appearances Before County Boards; Mr. Earl Sachse, Assistant Attor- 
ney General—Administrative Procedure and Review; Mr. Glen W. 
Stephens—Appearances Before the Public Service Commission; Mr. 
Mortimer Levitan, Assistant Attorney General—Procedure in Work- 
men’s Compensation Cases; Mr. Frederic E. Risser, State Senator— 
Legislative Procedure and Appearance by Attorneys Before Legislative 
Committees. 


The students prepared a petition for procurement of a carrier’s permit 
and a hearing was held before Mr. Helmar A. Lewis, Examiner for the 
Public Service Commission. 


TAXATION: The following lectures were given: Mr. A. E. Wegner, 
Director of the Wisconsin Tax Department—Assessment of General 
Property Tax; Mr. Leo G. Federer—Preparation of the Individual Fed- 
eral Income Tax Return; Mr. George G. Blake—Preparation of Fidu- 
ciary Income Tax Returns for Estates; Mr. H. B. Porterfield of the 
Madison office of the Federal Internal Revenue Bureau—Preparation 
of Federal Estate and Gift Tax Returns; Mr. George Kroncke—The 
Wisconsin Inheritance Tax; Mr. Melvin F. Bonn—Preparation of Farm 
Income Tax Returns; Mr. W. Wade Boardman—Tax Problems in In- 
corporating a Small Business; Mr. Carroll T. Sizer—Procedure in 
Contested Cases Under the Federal Income Tax. 


The students prepared an income tax return for an estate and Mr. 
Earl I. Copper conducted a critique; a return was prepared of a federal 
individual income tax and Mr. Francis P. Mayo gave the critique; a 
return was prepared of a farm income tax and Wisconsin individual 
income tax and members of the faculty staff held a critique. 


COMPREHENSIVE PROBLEMS: During the last week the students worked 
on comprehensive problems submitted by Mr. Francis J. Welcox and 
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Mr. Leon F. Foley, and Professors Charles Bunn and Jacob Beuscher 
of the Law faculty. 


COFFEE HOUR LECTURES: Open to all law students, members of 
the faculty and the public generally, the Law School continued its very 
stimulating series of Coffee Hour Lectures. Lectures given during the 
Fall Semester—1948-1949 were as follows: Mr. John P. McGalloway, 
President of the Wisconsin State Bar Association, The Wisconsin State 
Bar Association; Mr. Quincy Hale, Some Practical Suggestions to Young 
Lawyers; Mr. Robert Rieser, Arguments in The U. S. Supreme Court. 
Lectures given during the Spring Semester—1948-1949 were as follows: 
Mr. Philip F. LaFollette, The Lawyer in Public Life; Justice Edward 
T. Fairchild, Social Responsibilities of the Legal Profession; Gerald P. 
Hayes, President-Elect, Wisconsin State Bar Association, Something 
About Trials; Judge Michael G. Eberlein, Circuit Judge, 10th Circuit, 
What Makes a Good Trial Lawyer? 


EMBRYO LAWYERS CLUB: Weekly noon lectures were given in the 
Spring Semester—1948-1949 with the purpose of showing law students 
how experts in other fields can help in practice. Lectures were given as 
follows: Mr. Charles Wilson, Director of the Wisconsin State Crime 
Laboratory, Laboratory Aids in the Discovery of Judicial Proof; Mr. 
Charles Wilson, Mr. Evan Chambers and Mr. Robert Hall, The Mobile 
Laboratory; Professor Eldon C. Wagner, Land Surveys; Dr. Frank L. 
Kozelka, Blood Tests, Tests for Intoxication and Poisonings; Professor 
J. H. Mathews, Questioned Documents; Dr. P. Murray Angevine, Causes 
of Death and Post Mortem Findings; Mr. Robert W. Hall, Technician, 
State Crime Laboratory, Photographs, X-Rays and Fingerprints; Mr. 
Lauren J. Goin, Technician, State Crime Laboratory, Microscopic Ex- 
amination of Physical Evidence; Group visit to State Crime Laboratory. 


LAW SCHOOL ASSOCIATION: The Executive Council elected the 
following officers for 1949: Robert Froehlke, President; Richard E. Pet- 
erson, Secretary; Howard Bovee, Treasurer; Executive Council Officers 
for 1948 were: Roy Arndt, President; Richard E. Peterson, Secretary; 
Edward Brenner, Treasurer. 


THE ASSOCIATION OF LAW SCHOOL WOMEN (of the University 
of Wisconsin.) The Association was organized in February 1948 to gain 
the mutual benefits which flow from an exchange of ideas which will 
prove useful in the study of law and in practice and to form lasting 
friendships among those women who have chosen law as a profession. 
Officers for 1949 are: President, Marybeth Yuen; Secretary-Treasurer, 
Eileen Searles. Officers for the Fall Semester—1948 were: President, 
Betty Brown; Secretary-Treasurer, Eileen Searles. 











NEWS OF THE SCHOOL 





May] 
FRATERNITIES: 


DELTA THETA PHI: A chapter of the Delta Theta Phi law fraternity was 
installed at the University of Wisconsin on March 11, 1949. The local 
chapter was named in honor of the late Evan A. Evans, former Judge 
of the Seventh Federal Circuit Court of Appeals. Officers for the 
spring of 1949 were: Dean, Roger Bessey; Vice Dean, Richard Eager; 
Master of The Rolls, Melvin Bieber; Tribune, Galen Winter; Clerk of 
the Exchequer, Albert Cirilli; Bailiff, Myron Miller; Master of the 
Ritual, George Weber. 





GAMMA ETA GAMMA: Officers of Gamma Eta Gamma for the fall of 
1948 and the spring of 1949, respectively, were: Chancellor, Arthur 
Streich, Harold Hanneman; Praetor, Joseph Chvala, Alex Reisdorf; 
Quaestor, Harold Hanneman, John Kelley; Recorder, Arthur Hansman, 
Daniel Flaherty. 


PHI ALPHA DELTA: Officers of Phi Alpha Delta for the summer of 1948, 
and the spring of 1949 respectively, were: Justice, James Moore, Deane 
Bascom, John Cowee; Vice Justice, Ralph Theiler, Henry Wilson, Stuart 
Gullickson; Clerk, Robert Landry, Arthur Crowns, Lawrence Gooding; 
Treasurer, Donald Willink, Robert Bear, Charles Herro; Marshall, 
Henry Wilson, Hugh Ross, Edward Willi. 


PHI DELTA PHI: In a national vote taken last November the Inns of 
Phi Delta Phi voted to delete the restrictive membership clause from 
their constitution. Harlan Inn, the University of Wisconsin chapter, 
voted with the majority. 


Officers for the spring of 1948, the fall of 1948, and the spring of 
1949 respectively, were: Magister, Dennis Laudon, Robert Williams, 
Ward Johnson; Clerk, John Barnett, Wallace Kalbachen, Rial Herre- 
man; Historian, Paul La Rue, William Kraus, Fred Seegert; Exche- 
quer, Miles Laubenheimer, Miles Laubenheimer, Forbes Olberg. 

TAU EPSILON RHO: At the present time, Tau Epislon Rho does not have 
any officers nor an active local membership. 


MADISON LEGAL AID SOCIETY: The Madison Legal Aid Society, a 
member of the National Association of Legal Aid Organizations, has con- 
tinued its growth and development in rendering valuable public service 
to the Dane County community. Operating under the supervision of 
the Dane County Bar Association, the University of Wisconsin Law 
School and the Madison Community Union, the law student staff of 
the Legal Aid Society is establishing good public relations between 
the lay community and the Wisconsin bar, as well as providing vitally 
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needed legal counseling for persons financially otherwise unable to 
obtain legal services. Student Officers of the Society for the 1948 Fall 
Semester were: R. J. McMahon, Chairman; C. S. Van Sickle, Asst, 
Chairman. Staff members for this period were: W. W. Becker, M. W, 
Bieber, C. S. Brown, M. L. Cotton, E. H. Farmer, A. G. Frackelton, 
H. F. Hanneman, R. O. Herreman, J. H. Hoff, E. F. McEssey, A. J. 
Melo, F. N. Palmatier, R. A. Reisdorf, Wm. Rosenbaum, Jr., G. G, - 
Waite, W. L. Walker, R. F. Williams, R. F. Wrzosek. 


Student Officers of the Society for the 1949 Spring Semester were; 
M. W. Bieber, Chairman; C. S. Brown, Asst. Chairman. Staff members 
for this period were: L. W. Allen, W. W. Becker, E. H. Farmer, A. G. 
Frackelton, D. D. Frawley, L. N. French, H. F. Hanneman, R. O, 
Herreman, R. S. Ives, E. L. Langdon, D. W. Lers, A. J. Melo, F. F. 
Olberg, R. A. Reisdorf, Wm. Rosenbaum, Jr., H. A. Ross, G. H. Tall- 
man, G. G. Waite, W. L. Walker. 


The Legal Aid Society serves only residents of Dane County. Per- 
sons served by the Society must be unable to pay an attorney fee. 
Guides for determination of whether or not such persons can or can 
not pay a fee to an attorney are: Income, number in the family unit, 
possession of valuable property, family debts, etc. Criminal cases, 
bankruptcy cases, assault and battery cases and claims involving more 
than $15. (money) are not handled. In the latter type of case, legal 


counseling is rendered if, upon reference, three private attorneys refuse 
to take the client. No divorce actions are accepted unless they are 
referred to the Society by the Dane County Divorce Counsel, the 
court, or a qualified social agency. It is the rigid practice of the 
Society to give no legal advice over the telephone and to give no 
legal advice or information by correspondence to any person outside 
Dane County. 











